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PREFACE 
To THE. | 
„ THIRD EDITION. 


ES4S 


Tur circumſtances which originally induced 
the Editor reluctantly to publiſh the work, of 
which this is the third impreſsion, were diſ- 
cloſed in the Preface to the firſt edition, in 
which he endeavoured to ſoften the ſeverity of 
criticiſm by a candid and ſincere acknowledg- 
ment of the many errors and defects he was 
conſcious it contained: Time. enabled him, 
during the interval which elapſed between the 
publication of the firſt and the ſecond editions, 
to remove a few, and certainly only. a few, of 
thoſe errors and detects; and although, ſince 
that period, he has not been unmindful of every 
opportunity that has occurred to improve the 
work, he 1s ſtill conſcious that it abounds with 
imperfections, which he is fearful it will never 
be in his power entirely to remove: had his own 
inclination on this ſubject been quite free 
and uncontrouled, he might, perhaps, have fuf- 
fered it to fink into that oblivion in which TIME 
kindly buries the moſt unworthy works; but the 
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PREFACE TO THE THIRD EDITION. 


Proprietor having determined to e- print it“ with 
«all its imperfections on its head,” and the unex- 
pected demand with which, even in this ſtate, 
it has been favoured, having convinced the Editor 
that the hope he expreſſed of < its being capable 
« of conveying ſome degree of uſeful informa- 
tion,“ was not entirely unfounded, he has been 
induced to undertake the ſuperintendance of this 


edition, and to endeavour, with increaſed anxi- 


ety, to render the preſent volumes more worthy 
of notice: an end which, if it had not been for the 
very kind, and in ſome inſtances, very flattering 
communications he has received on the ſubject, he 
ſhould totally have def paired of attaining, 


But whatever may be the caſe with reſpect to 
the merits: of the Work, the ſize of it at leaſt, 


after expunging many parts of the former impreſ- 


ſions, has been conſiderably increaſed, Lit, by the al- 
terations which have been made in ſeveral of the re- 
maining caſes; 2dly, by a more copiousdetail of the 
circumſtances under which others were decided ; 


-3dly, by the introduction of ſome new caſes during 
the period of the former editions ; and 4thly, by 
the addition of ſuch caſes as the Editor has been 


able to collect ſince the publication of the laſt 
edition. In reviewing, however, what he has done, 
he is apprehenſive that his labours have only been 


_ exerted toincreaſe the occaſions of cenſure, which 


they were chiefly undertaken to remove. 


PREFACE 


SECOND EDITION. 


Tre Eprron, from the information he has 
received from ſeveral PROFESSIONAL FRIENDS, 
has been enabled to correct ſome of the Errors 
of the former Edition, and alſo to inſert, in the 
preſent Edition, ſeveral Caſes never before pub- 
| liſhed, To theſe emendations he has added all 
the reſerved Caſes which have occurred at THE 
OLD BAILEY ſince the firſt Publication of the 
Work, 
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Ix preparing the Sixth Edition of Ms. SER- 
JeanT Hawkins Pleas of the Crown for the 
preſs, occaſional references were made to many 
of the caſes contained in the following pages; 
but being made from a collection of MANUSCRIPT 
NOTES, which, it now appears, is not in very ex- 
tenſive circulation, the Editor is informed, that 
many endeavours to procure accurate ſtatements. 
of the circumſtances on which the caſes were 
determined, have been attended not only with 
difficulty, but diſappointment ; and that unfa- 
vourable animadverſions have, in conſequence, 
been made on the inexpediency of having cited 
authorities, to a full and particular detail of which 
a free acceſs was not immediately to be fuond. 
To remove the cauſe of this complaint, as far at 
leaſt as is within the Editor's power, was the 
principal motive to the preſent publication. But 
he is ſeriouſly apprehenſive, that his anxiety for 
this purpoſe has led him to attempt a work 
5 | 4 | which, 


PREFACE TO THE FIRST EDITION. 


which, from the latent nature of its ſubject, ſeems 
peculiarly to require thoſe opportunities which 
time and attention can alonè afford, before it can 
pofsibly be advanced towards maturity or per- 


fection. He flatters himſelf, however, that the | 


work, notwithſtanding its defects, will be found 
capable of conveying ſome degre of uſeful infor- 
mation; and he truſts that the intelligence he 
may hereafter derive from the friendly commu- 
nications of the Profeſsion, or from the liberal and 
candid expoſitions, whether public or private, of 
the errors and imperfections which he is conſcious 
| the work contains, will enable him, by correction, 
to increale its utility, and to render it, at a future 
period, in ſome degree Aer ding of proſeſsional 
approbation. | 


or THE 


NAMES OF THE CASES. 


AczzorT and Vandercomb's Caſe 


Abraham Chifter's Caſe 
Abrahat's Caſe - 
 Adey's Caſe - 
Aickles (The King 8 
Aickles' Caſe — 
Aickles (The King against) 
Akehurſt's Caſe — 


Alexander (the Caſe of Joſeph) 


Alexander Fiſher's Caſe 
Alford (The King again/t) 
Andrew Redman's Caſe 


Anſelmo Robinſon Gilchriſt's Caſe 


Anne Atkinſon's Caſe 
Anne Scalbert's Caſe 
Anne Gould's Caſe 


Anne Guy's Caſe 
Anne Hawkin's Caſe 

Anne Lewis' Caſe 
Anne Pope's Caſe - 
Anonymous « 


A. 


Page. Caſe. 
$16 — 276 
593 — cited. 
960 — 290 
245 — 104 
339 — 140 
435 — 175 


492 — 192 


175 — — 81 
74 — 3+ 
349 — - notis. 
179 — 82 


536 — 206 


„ 
339 — notis, 
706 — 259 
257 — 107 
276 — 118 
304 — notis, 
50b — cited. 
„ 
376 — notis. 
Anſtruther's 
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x8 NAMES OF THE CASES. 


Anftruther's Caſe 
Apprentices' Caſe 


Archen's Caſe 


Atwood's Caſe 


BAILLIE's Caſe 
Baker (Brent againſt) 
Baker (Richard) The King v. 


Baker's Caſe 


Barker (Ormichund againſt) 
Barnard Huet's Caſe 
Barney Carroll's Caſe 


Baſs's Caſe 
Bath's Caſe 
Baxter's Caſe 
Bazeley's Caſe 


Beech (The King agarn/t) 
Benjamin Lara's Caſe 
Benjamin Spice's Caſe | 
Benſon, v. Offley 

Benjamin Lamb's Caſe 


Bennet's Caſe 


Berry, Macdaniel, and Jones (The Caſe of) 
Berryman againſt Wiſe 7 


Bigg's Caſe 
Bland's Caſe 


Birch and Martin's Caſe 


Bolland's Caſe 


Boyce againſt Whitaker 


Brady's Caſe 
Brady's Caſe 


Brangan's Caſe 
Brazier (The King again/?) 
Breeme (The King againſt ) 
Brent againſt Baker 

Bridget Murphy's Caſe 


Page. Cafe. 
50 — cited. 


242 — 102 


415 — cited. 


$21 — 201 


439 — 176 


31 — marg. 


131 — 68 


324 — 137 
483 — notis. 
956 — 289 
66 — 31 
285 — 121 
495 — 195 
660 — 245 
gy Oo 
158 — 71 


739 — 264 


385 — notis. 
401 — notis. 
625 — 236 


4 627 — cited. 


52 — 21 
381 — notis. 


689 — cited. 


678 — 252 
3 
— 4 


302 — 128 
Broome 


NAMES OF THE CASES. 


ER . Broome — 3 
Brown (James) Ca - Gig} evils 
Brown's Caſe - 3 „ 

Buckley and Sherrington's Caſe 


Bury (The King againſt). - = 2 
'Burgefs's' Caſe -- - — | 

Burnelt's'Caſe - -—< - „ 01 

Butcher's Caſe - 5 2301 — matic. 
Bull's Caſe . ** — = 8 990 — cited. 
TO c. S 
Cal vs Caſe . 330. — ed. 
Cales againſt Winter „ e e 
Campbell's Caſe = - 942 — 95 
Captain Roche's Caſe > {Ae ho -160 — 7a 
Caroline Rudd's Caſe 8 — 133 — 70 
Carroll's (Barney) Caſe 3 - 66 — 3x 
Carroll's (Richard) Caſe _ ET A 272 — 115 
Caſe of Count Villeneuve = 574 — cited. 
Caſe of George Bath, and Others _- 495 — 195 
Caſe of -George Coombes 8 432 — 274 
Caſe of -John Hughes, and Others in) 8 452 — 178 
Caſe of Joſeph Alexander > 74 — 34 = 
Caſe of John Clinch % 3 611 — 231 
Caſe of Martha Jones — 607 — 228 

Caſe of Powell's Murderers - 572 — cited. 

' Caſe of the Rioters in 1780 8 — 3353 — notis. - 
Caſe of Rhenwick Williams N 597 — 226 
Caſe of Taylor and Shaw - 398 — 196 
Caſs's Caſe - - - — 328 — natis. 
Catherine Coleman's Caſe 2339 — notis. 
Catherine Graham's Caſe „ — 101 — 48 
Cator (Rex v.) - . — 310 — notis. 0 
Channel againſt Ramſbottom .- - _ $30 — cited. | 
Chappel, Jones, and Nicholſon's Caſe 698 — 254 
Charles Palmer's Caſe - 782 — 269 
Charles Lee's Caſe - >. 464 — 283 


_ Charles 


zr NAMES OF THE CASEs. 


CEO Ef, Page. Cafe; 
Charlewood's Caſe — — 456 — 180 


Cheſſer and Hamilton's Caſe — 386 — 101 
Chick's Caſe 7 - * 2 = — 32 5 — notis. 
Chipchaſe's Caſe — 805 — 272 


Clarke v. hee: — 985 — cited. 
Clement Simpſon's Cafe — — 302 — notis. 
Clinch's Caſe „ 2  - el 88 
Coalheavers' Caſe — 8 706 — 33 
Cockwaine's Caſe 3 2 562 — 227 
Cogan's Caſe - - - 203 -— 197 
| Collin Reculiſt's Caſe - - - 81 — 275 
Collin's Caſe = - - 963 — 292 
Colman's Caſe © - - - 339 — notis. 
Colonel Gordon's Caſe 6 - 337 — 70s. 
Comer's Caſe - — — 43 — 15 
Comyns (Robinſon againſt) - ©») 88 nb. 
. Conrad Shepherd's Caſe — . 119 — 58 
Cooke's Caſe KY MES 123 — 62 
; Coombe's Caſe ” - — 432 — 174 
, Cornelius Roſe's Caſe + „ TLDS 385 — notis. 
* Coſan's Caſe - — - 385 — notis. 
i Coflet's Caſe - 9 29 a6 SM 271 — 114 
1 Count Villeneuve's Caſe e 574 — cited. 
4 Cox's Caſe „ . vie dc ooh 
| Crooke's Caſe 3 — — 3814 — motis. 
q Crowder and Durham's Caſe - 538 — 207 
6 Cuddington againſt Wilkinns — 512 — cited. 
i Curtis's Caſe 3 » UST= 3 0 cath. 
N DAxIEL Hickman's Caſe — 310 — 132 
| Daniel Holt's Cafe - „ 00 eo the 
li David Mildrone's Caſe . — 459 — 181 
0 Davidſon's Caſe 8 — — 528 — cited. 
N Davis (The King againſt) = 306 — 131 
[ Davis (The King again/:) e 556 — 212 
. Dean's Caſe = V = 535 — 205 
. | 2 | Dean“ 


NAMES OF THE CASES. 
Dean's Caſe 
De Veaux's Caſe - 
Denby's Caſe 
Dick (The King againſt) 
Dingler's Caſe <= Fg 
Dodd's Caſe. 
Donnally's Caſe | 
Donnavan (The King againſt) 
Doran's Caſe 
Dorothy Moxey's Caſe 
Drinkwater's Caſe 
Drummond's Caſe 
Dunn's Caſe 
Dunmore's Caſe 
Durham and Crowder's Caſe 
| Durore's Caſe 
Ducheſs of Kingſton's Caſe 
Dyer and Hickman's Caſe 
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EARIL of WARwIcE's Caſe 3 
Eaſt India Company (Hotham againſt) 
Edward's (Rex. v.) 
Edward Owen's Caſe 
Edward's Caſe 
Edward William's Caſe 
Edward Farrell's Caſe 
Edward Tuft's Caſe 
Elizabeth Dunn's Caſe 
Elizabeth Robinſon's Caſe 
Elizabeth Steele's Caſe 
Elizabeth Tandy's. Caſe 
Elizabeth Sull's Caſe . 
Elizabeth Thompſon's Caſe 
Elliot's Caſe 
Ellor's Caſe 
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116 — cited. 
88 — notis. 
349 — notis. 
652 — 243 
496 — notis, 
558 — 213 
362 — notis. 
206 — 88 


68 — 32 


44 — 16 
507 — 198 
970 — 293 


1005 — 298 
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363 — 150 
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Fearnley (The King againſt) 9 — 


Fearſhire's Caſe £ „dude 


Kiek!'s-Cafe) - - - „ 
Fitzgerald and Lee's Caſe „ 


Hletcher's Caſe N - i — 
Kletcher's Caſe 5 > 


Flemming and Windham's Caſe 5 
Francis Mercier's Caſe- I ke 


Francis Parr's Caſe. 5 . 
Franklyn's Caſe 
Franklyn's Caſe 

Franklin's Caſe | Re 5 


I 
v 


| Fraſer's Caſe 15 4 


Frank's Caſe = 
Frith's Caſe — % 


Fry's Caſe e en en eee 


Fuller s (Richard) Caſe — 


Fuller's Gaſe 5 „ 


Ful wood, Emmott v. 5 


Gape's Caſe Fr 
V 
Gamlingay (The King againſt) 
Ganſel's Caſe 5 Se 
Garland (The King againſt) 5 
Gaſcoigne's Caſe =>: Mar 
Gaſtineaux's Caſe - = - 6 


George Bath and Others (The Cale of) 
George Coombes (The Caſe of) . 


E „ „ 


Page. Caſe. 
557 — notls, 
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38 wet 


362 — notis. 


2475 — 1 
240 — lot 


426 — 17. 


222 — Notis. 
557 — notis. 


847 — 278 


50 — 19 
596 — 225 
105 — eited. 
e 
FEI EIS 
495 — 195 
432 — 174 
George 


George Coſan's Caſe : ; 
George Dingler's Caſe M > 
George Drummond's Caſe - 
George Hindmarſh's Caſe 5 - 
George Williams (The King againſt) = 
Gibbon's Caſe _ - 1 
Gibſon's Caſe - 3 5 — 
Gibſon and Johnſon againſt Minet and FeQor, 
Gibſon, Mutton, and Wigg's Caſe - 


Gilchriſt's Caſe 1 — > 
Girdwood's Caſe — - 

_ Glover's Caſe — 85 — 
Glover's Caſe — „ 
Goddard's Caſe 5 Fa — 
Godfrey's Caſe - - - 


Gordon's Caſe - 

Gordon's Caſe (Winifred and Thomas) 
 Gould's Caſe - I 2 
Gould's Caſe - - 2 
Graham's Caſe 2 3 
Graham's Caſe — E 
Gray's Caſe - — - . 


Greatrix and Sharpleſs' Caſe 


_  Greeniff's Caſe £ R - 


Greeniff's Caſe - - - 
Greenow's Caſe -— - 
Gregg's Caſe „ 4 
Gregory's Caſe 5 | 5 
Gribble's Caſe 2 + Em 
Grime's Caſe | 4 - K 
Gully's Caſe . 1 . 
Guy's Caſe - - H 


Haines (The King again) . 
Hall's Caſe Pp. | IO - 
Hall's Caſe 8 5 = 
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Page. Cafe. 
3385 — notis 0 


638 — 238 


378 — 158 
648 — 242 
134 — 69 


115 — notis. 


72 — 33 
208 — notis, 
390 — 165 
753 — 265 
169 — 76 
423 — cited. 
770 — cited. 
617 — 232 
322 — 135 
337 notis. 
581 222 
257 
380 
101 
619 234 
384 — notis. 
108 — 52 


11441 
L 


401 — 167 
431 — 173 
409 — cited. 


115 — 70tis, 


275 — 117 


63 — notis. 
115 — 56 
276 — 118 


7 — 17 


25 — 10 
635 — cited, 
Hamilton 


TT NAMES OF THE CASES. 


„ l Page. Caſe. 
Hamilton and Cheſſer's Caſe - - 386 — 161 
Hammond's Caſe ED. — 499 — 196 
Hamper and Lembro's Caſe . 557 — notis. 
Hanſcomb's Caſe K- —- T, not. 
Hannam's Caſe - - - - 469 — notis. 
Harman's Caſe - - - 235 — notis. 
_ Harriſon's Caſe - - - - 56 — 23 
Harriſon's Caſe - — — 215 — 91 
Harris (Tatlock againſt) - 20208 — cited. 
_ Harris, (Rex v.) — „ 622 — 235 
Harris's Caſe - - — 808 — 273 
. Harris's Caſe . 2 928 — 286 
Harris and Minion's Caſe - — 161 — 73 
Harrold's Caſe Sg — — 236 — cited. 
Hart's Caſe = - - 172 — 78 
Harvey's Caſe - ” = 523 — 202 
Haſlam's Caſe - - — 467 — 185 
Haſſel's Caſe — a 9 1 — 
Hawkeſwood (The King * _ 292 — 125 
Hawkins (The King againſt) ———— 364 — cited. 
Hazel's Caſe - N 406 — 170 
Hean's Caſe — - — 595 — notis. 
Sores Caſt 88 — 240 — 100 
Henrietta Radbourne's Caſe - — 512 — 200 
Henry Burgeſs's Caſe . - 304 — notis. 
Henry Coſlet's Caſe - - 2271 — 114 
Henry Hungate's Caſe - — 364 — notis. 
Henry Lovell's Caſe — — 282 — 120 
Henry Palmer and Mary Jones' Caſe = 405 — 169 
Henry Stern's Caſe - - 531 — 204 
Henry Judd's Caſe - - = $44 — 210 
Hevey's Caſe J 268 — 113 
Hickman's Caſe - 5 310 — 132 
1 Hickman and Dyer's Caſe N 358 — 148 
1 Hindmarſh's Cale < + 4 648 — 242 
gl Hinxman's Caſe | 3 — « 349 — notis. 
1 | Hodgſon and others (The King againſt) "7 — 2 
3 Holt's-Caſe — - 676 11 


{| 5 | | Holland 


NAMES OF THE CASES. . Aix 


af : CEL Page. Caſe. | 
Holland Palmer's Caſe _ <: + 7 14 7 


Holloway's Caſe . - 496 — 194 
Holloway's Caſe . 411 — cited. 
Hopkin Hugget's Caſe „„ 240 ave. 
Horwood, v. Smith - - 667 — notis. 
Horne Tooke's Caſe - - 959 — cited. 
Horner (The King againſt) — 305 — 130 
Horner's Caſe — — 325 — notis. 
Hotham againſt the Eaſt India 8 88 — notis. 
Howard's Caſe — — 322 — cited. 
Howe's Caſe - -_ — 841 — 209 
Hudſon againſt Hudſon - — 589 — cited. 
Huet's Caſe - 985 956 — 289 
Hughes Caſe - - a 452 — 178 
Hugh Price's Caſe - — 468 — notis. 
Huggin's Caſe e "HI = 252 — notis. 
Hugh Lennard's Caſe - _ 105 — 5 
Humphrey Moore's Caſe - - 354 — 146. 
Hungate's Caſe ws SHE os 304 — notis; 
. Hunter's Caſe - — - 711 — 259 
Hutchinſon's Caſe OW. . 380 — 160 
3 Hutchinſon's Caſe - - - 160 — notis, 
I. 
F JAcksox and RanDALL's Caſe | - 303 — 129 
Y Jacobs and others (The King againſt) 347 — 144 
; Jacob Thompſon's Caſe - - 325 — 138 
James Bolland's Caſe - s 97 — 47 
1 James Brown's Caſe - - 236 — cited. 
5 James Campbell's Caſe - — 642 — 240 
3 James Elliot's Caſe 1 210 — 9go 
2 James Gibſon's Caſe 4 . 72. — 33 
8 James Monteth's Caſe — 2309 — 274 
2 James Halls Caſe _ 4 25 — 10 
"OY James Lapier's Caſe — « 360 — 149 
2 James Lyon's Caſe  -— — 681 — 253 
51 James Scott's Caſe - - 445 — 177 


xx _ | NAMES OF THE CASES. 


James Smith's Caſe 


Jane Warickſhai!'s Caſe 


Japhet Crooke's Caſe 
Jefferies and Swan's Caſe 


Jeremiah Reading's Caſe 
Jenk's (William ne) 


Ince's Cafe 
Innis's Caſe 


John Alford's Caſe 
John Brown's Caſe 


John Chipchaſe's 


Caſe 


John Clinch (The Caſe of) 
John Cogan's Caſe 
John Collin's Caſe 


John Davis (The King againſt) 
John Drinkwater's Caſe 
John Etherington's Caſe 


John Frank's Caſe 
John Gould's Caſe 
John Greeniff's Cafe 
Tohn Harris's Caſe 
John Harriſon's Caſe 


John Henry Gade's Caſe 


John Hevey's Caſe 


John Hean's Caſe 


John Hinxman's Caſe 
John Hughes Caſe 


John Jones' Caſe 
John Lee's Caſe 


John Longmead's Caſe 
John Mathew's Caſe 
John Morgan's Caſe 


John and Patrick Welch's Caſe 


John Parke's Caſe 


John Patch (The King againſt) 


John Paty's Caſe 
John Pear's Caſe 


John Ruſton's Caſe 


Page. 


Cafe. 


9 — 297 
298 — 127 
814 - — cited. 


notis.. 
250 
282 


3 
82 


80 


267 


263 
notis. 
notis. 


273 


278 
113 
noti q. 
notis. 
178 
29 


notis. 


271 
247 


168 


255 


116 


39 
105 


179 
John 


NAMES OF THE CASES. 


John Sea's Caſe _ - 
John Sears' Caſe 
John Senior's Caſe 

John Shelley's Caſe 

John Shepherd's Caſe 

John Smith BurnelPs Caſe 
John Sterling's Caſe 


John Spear's Caſe | 5 


John Taylor's Caſe 

John Tunnard's Caſe 

John Thompſon's Caſe 
John Waite's Caſe 

John Watſon's Caſe 

John Wheling's Caſe 

John Wilkins' Cafe - 


John Chappel and Nicholſon's Caſe 
Jonathan Wild's Caſe | 


Jones, (John) The Caſe of 
Jones and Palmer's Caſe 
Jones, (Thomas) The Caſe 


Jones (The King v.) 


Jones and Reading's Caſe 


of 


Jones, (Joſeph) The Caſe of 


Jones's Caſe — 


Jones, Macdaniel, and Berry, The Caſe of 


Jordaine v. Laſhbrooke 
Joſeph Alexander's Caſe 


Joſeph Bazeley's Caſe 
Joſeph Hannam's Caſe 
Joſeph Harris's Caſe 


Joſeph Hickman's Caſe 


Iſaac Moore's Caſe — 


Iſley's Caſe - 
Judd, (The King againſt) 
Juſtin Harvey's Caſe 


Jones, (Martha) The Caſe of 


XX1 
Page. Caſe. 
34+] = 144 


403 — notis, 


559 — 214 


381 — notis. 


265 — 111 
17: 37 
962 — 291 
255 — 106 
255 — notis. 
498 — 195 
33 — 14 
730 — 262 
349 — notis. 
586 — 223 
695 — 254 
21 — notis. 
63 — 29 
405 — 169 
I20 — 59 
164 — 75 
2706 — Notts. 
208 — 89 
607 — 228 


243 — 103 


52 — 21 
523 — notis. 
74. — 34 
973 — 294 
469 — notis. 
161 — 73 


358 — 148 


655 — 244 
360 — cited, 
544 — 210 
$23 — 202 


KeaTrg 


K. 
KEATE“s Caſe 8 - 
Kelſey Fry, (The Caſe of) - 
. Kennedy's (Margaret) Caſe - 
Enewland and Wood's Caſe - 


| Kingſton, ( The Caſe of the Ducheſs of) 


L. 
Lad's Caſe - 5 
Lambe's Caſe — - — 
Laſhbroke, Jordaine v. — 
Lara's Caſe . - - 
Lapier's Caſe = DE 2 
Lavell's Cafe - . 8 
Lavey and Parker's Caſe : - 
Layer's Caſe = * 
Layer's Caſe = - 
Lee and Fitzgerald's Caſe - 
Lee againſt Ganſel . 
Lee, (William) The Caſe of ä 
Lee, (John) The Caſe of 0 
Lee, (Charles) The Cafe of - 
Leigh's Caſe - ” m 1 
Le Merchand's Caſe 8 4 
Lembro and Hamper's Caſe | 
Lennard's Caſe Ep a 
Lewis's Cafe 8 9 
Locket's Caſe - - ” 
Lockhart's Caſe - * 
Longmead's Caſe — - 
Lord Pitfligo's Cafe — 8 
11 Lynn's Cafe — - - 
4 Lyon Lyan's Caſe - - 


| ; Lyon's Caſe EE - 


xx  NAMES'OF THE CASES. 


Page. Cafe. 
419 — cited. 
129 — 67 
913 — 284 
833 — 277 
1 


112 — 54 
625 — 236 
523 — notis. 

739 — 264 
300 — 149 
282 — 120 

182 — 84 
336 — notix 
635 — cited. 

24 — 9 
105 — notis. 
293 — notis. 
404 — 183 

62 — 28 
336 — notis, 
557 — notis. 

105 — 51 
506 — cited, 
110 — 53 
430 — 172 
800 — 271 
803 — cited. 
560 — 215 
221 — 93 
681 — 253 


MAcpANIEI 


\ 


NAMES OF THE CASES. xxii 


| | Foe Page. Cafe. 
MACDANIEL and THomesoN's Caſe 379 — 159 
Macdaniel, Berry, and Jones's Caſe - 52 — 21. 
Mackinder, (Pendock againſt) 0 497 — notis. 
Madan's-Caſe 8 — 263 — 110 
Major's Semple's Caſe - 469 — 186 
Major Campbel's Caſe WG .- 9 642 — 240 
Major's (Edward) Caſe — - 894 — 281. 
Maria Thereſa Phipoe's Caſe 1 774 — 268 
 Manlove's Cafe | =_ - | 770 — cited, 
Margaret Caroline Rudd's Caſe - 133 — 70 
Marſh's Caſe - 2 3 ˖ 
Martha Jones, (The Caſe of) WT 607 — 228 
Martin's Caſe - - - — 205 — 87 
Martin and Birch's Caſe - - 92 — 44 
Mary Adey's Caſe = — 24 — 104 
Mary and Bridget Murphey's Caſe  - 302 — 128 
Mary Reading and Mary Jones, (The Caſe of) 276 — notis: 
Mary Jones and Henry Palmer's Caſe - 405 — 169 
Mary Doran's Caſe | - — 608 — 229 
Mary Graham's Caſe - — 619 — 234 
Mary Raven's Caſe  =< — 784 — cited. 
Mary Mitchell's Caſe — = 111 — cited. 
Maſon (The King againſt) 83 548 — 211 
Matthew's Caſe - 8 bog — 247 
Maximilian Miller's Cafe. © « 84 
May's Caſe - - 227 — 96 
Mead againſt Y oung = fo 375 — notis. 
Mear's Caſe . on 785 — cited. 
Mercier's Caſe - $5 218 — 92 
_ Midwinter's Caſe - — 78 — notis. 
Mildrone's Caſe 459 — 181 
Miller's Caſe = - — 86 — 41 
Miller againſt Race - - 528 — cited. 
Mill's Caſe | - : | 


= — 294 — 126 
| Minet and Fector, Gibſon and Johnſton, v. 208 — notis. 


b4 Minion 


xxiv 


M.inion and Harris's Caſe 
Moffatt ( The King againſt) 


| Morgan's (John) Caſe 
Moote's Caſe 8 : 
Moore's Cafe —< 
Morris's Caſe — 
Morris's Caſe — 
Morris's Caſe — 

M.ortis's (Richard) Caſe 
Moſes Pike's Caſe 
Mott's Caſe — 
Moxey's (Dorothy) Caſe 
Mouncer's Caſe 5 
Munday's Caſe 
Mutton and Wigg's Caſe 
Murphey's Caſe 1 


NRWLANPD's Caſe 
Newton's Caſe * 


Nicholſon, Jones, and Chappel's Caſe 


Nicholas Brady's Caſe 
Nicholas Abrahat's Caſe 


Offley (Benſon, v.) 
Omichund againſt Baker 
Overand and Withal's Caſe 


Owen's Caſe - 
Paixe's Caſe - 
Palmer's Caſe 5 
r 


Palmer and Jones's Caſe 


O. 


4 


— 4 


647 


NAMES' OF THE CASES. 


Page. | 
161 — 


483 — 


64 — 


354 — 


655 — 
60 — 
127 — 
325 — 
85 — 


9 — 
782 


405 — 


— — 


145 
cited. 
254 
288 


290 


167 
notis. 


49 
243 


notis, 


165 


269 
169 


Palmer 


NAMES OF THE CASES. XIV 


Palmer (Rex. v. Robert) 


Paradice (The King againſt) _ - 
Parfait's Caſe . Fs 
Parker's Cafe - e 
Parker and Lavey's Caſe 8 
Parkes and Brown's Caſe - 
Parke's Caſe - 58 
Parr's Caſe - 3 
Parry and Roberts (The King againſt) 
Patch (The King againſt) 4 
Patrick Welch's Caſe — 
Paty's (Jam) Caſe - = 
Patrick Madan's Caſe — — 
Patrick and Pepper's Caſe — 
Peat's Caſe — 
Pear's Caſe 3 - 
Pearce's Caſe + - 8 
Pedley (The King againſt) — 
Pedley's Caſe a. 
Pelfryman and Randall's Caſe 
Pepper and Patrick's Caſe « 
Perreau's Cafe — 1 
Pendegraſt and Running's Caſe 
Pendock againſt Mackinder — 
Peter Parfait's Caſe 5 
Petrie's Caſe — 3 
Peyton's Caſe = - 
Phipoe's Caſe - . 
Philip Proſſer's Caſe - - 
Pike's Caſe - - 
Pitſligo's Caſe R 5 
Plumer's Caſe - - 
Platt's Caſe RO - 6 
Plunket Horner's Caſe - 
Pope's Caſe — * 
Pollard's Caſe — 


Poulter's Caſe 1 | - 


* 


253 — 105 

594 — 224 
305 — 152 
277 119 
641 — 239 
287 — 123 
151 — text. 
708 — 258 
497 — notis. 
23 — 8 


$69 = Ih 


304 — 151 
774 — 268 
324 — mn0t1s; 
357 — 147 


A 803 — cited, 


8 — cited. 
187 — 86 


325 — motis, 


377 — 157 
662 — cited. 
201 — mTotis, 


Pow's 


i NAMES OF THE CASES. 


Pow's Cafe | > 1 


Powell's (Robert) Caſe - 
PoweltF's Caſe RE | 
Powelbs Murderers FIN Caſe of). 
. Price's Caſe WES - 
 Priddle's Caſe - > 
Profler's Caſe 3 
7 Is R. 
Race-(Miller againſt) 0 
Radbourne's Caſe 2 
Randall and Pelfryman's Caſe 
Randall and Jackſon's Caſe 
Ramſbottom'*s Caſe 
Ramſbottom (Channel 0 
Ratcliffe's Caſe - 
Raven's Caſe — 5 
Reading and Jones's Caſe 14 
Reading's Caſe i 6 
Reculift's Caſe - - 
Reeves's Caſe -  - 
Redman's Caſe = - 
Reilly's Caſe 8 


Remnant's Caſe 5 5 
Rhenwick William's Caſe 


Rhodes (The King againſt) 
Rhodes' Caſe a > 
Richard Baker, (Rex v.) 
Richard Carrol's Caſe. 
Richard Cooke's Caſe. — 
Richard Horner's Caſe 8 
Richard Iſley's Caſe - 
Richard Marſh's Caſe — 
Richard Mortis's Caſe 1 
Richard Walker's Caſe . . 
Richardſon's Caſe 3 


Richardſon's Caſe - . 


Page. Caſe. 


54 — 22 


90 — 43 


128 — 66 
572 — cited, 


468 — notis, 
496 — 194 


324 — notis. 


528 — cited. 


3512 — 200 
641 — 230 
2303 — 129 


30 — notis, 
530 — cited. 
48 — cited. 


784 — cited, 
276 — notis. 


672 — 250 
811 — 275 


933 — 287 


536 — 206 
509 — 199 
597 — 226 
491 — notis. 
29 — 12 
131 — 68 
272. — 118; 


123 — 62 


305 — 130 
360 — cited. 


357 — notis. 


85 — 40 


114 — 55; 


637 287 
1 
Ridgelay's . 


NAMES OF THE CASES. 


Ridgelay's Caſe 
Rioters Caſe, 1780 


Roberts and Parry (The * raf) 
Robert Mott's Caſe A 

Robert Rhodes Caſe 
Robert Powell's Caſe 
Robert Woodman's Caſe 
Robert Harris's Caſe 


Robert Reeve's Caſe 


Robert Munday's Caſe 


Robbin's Caſe 


Robinſon's (Elizabeth) Caſe 
Robinſon again/t Comyns 


| Robinſon (Michael's) Caſe 


Roche's Caſe 
Roſe's-Caſe 


Rogers (The King 1 


Rowland Ridgelay's Caſe 


Rudd's Caſe 
Ruſſel's Caſe 
Ruſton's Caſe 


Running and Pendegraſt's Caſe 


SaMuEr MouncER's Caſe 
Sarah Hazel's Caſe 
Samuel Gaſcoigne's Caſe 
Samuel Wilſon's Caſe 


Sarah Taylor's Caſe 


Saunder's Caſe 


Sayer (The King againſt) 


Scorey's Caſe 
Scalbert's Caſe 
Scott's Caſe 
Sea's Caſe 

| Sears? Caſe 
Self's Caſe 
Semple's Caſe 


8. 


225 — 95 


353 — notis. 


125 — 64 
85 — notis. 


29 — 12 


128 — 66 


75 — notis. 


928 — 286 
933 — 287 


991 — 295 


521 — 201 
44 — 16 


88 — 7otis. 


869 — 279 


160. — 72 


| 385 — notis. 


1 
2 
199 270 
I0 — 4 
„ 
708 — 258 


645 * 241 
406 — 170 


33 > "IF3 


320 — 134 


* <2" 
415 — cited. 


193 — cited. 


50 — 20 
706 — 257 
445 — 177. 


341 — 141 
463 — notis. 


163 — 74 


469 — 186 
Senior's 


xviii 


Senior's Caſe 


Shaw and Taylor (The Caſe of) 


Shaw's Caſe 


Sharplefs* and Greatrix's Caſe 
Shee (Clarke v.) 


Shelley's Caſe 


Shepherd's (Conrad) Caſe 
Shepherd's (John) Caſe 
Shepherd's Caſe 
Sherrington and Buckley's Caſe 
Silvia Woodcock's Caſe 
Simms and Midwinter's Caſe 
Simpſon's Caſe 
Simpſon's Cafe | 
Sir William W yndham's Caſe 


Skutt's Caſe 
Sloper's Caſe 
Smith's Caſe 


Smith (Horwood v.) 


Smith's Caſe 


Snow (The King againſt) 
Spalding (The King againſt) 


Spear's Caſe 
Spices's Caſe 


Sponſonby's Caſe 


Steel's Caſe 


Stephen Self's Caſe 


Stevenſon's Caſe 
Sterling's Caſe 


Sterne's Caſe 


Steward (The King againſt) 


Stone's Caſe 
Sull's Caſe 
Sumner's Caſe 


Swan and Jefferies' Caſe | 


NAMES OF THE CASES. 


563 — 218 


647 — notis. 


198 — cited. 
124 — ©3 


94 — 46 


323 — 136 
667 — notes. 
999 — 297 
180 — 83 


258 — 108 
962 — 291 


385 — notis. 
374 — 165 
507 — 198 
163 — 74 
618 — 233 
8 
0 
129 — notis, 


375 — 156 


1005 — 298 


520 — Notts, 


TAxpr's 


3 


0 NAMES OF THE CASES. A 


— 


* N . # 
TV ; | | Page. Cafe. , 
TAN PD 's Caſe — - 97 — agg 
Tatlock againſt Harris — — 208 — notis. 
Taylor's (John) Caſe - — 255 — 106 
Taylor's (William) Caſe Ce. = 3095 — 104 
Taylor and Shaw (The Caſe of) = 398 — 166 
Taylor's (Sarah) Caſe - - 58 — 25 
The Apprentices? Caſe — - 242 — 102 
Thomas Brady's Caſe we - 368 — 153 
'Thomas Bull's Caſe - 5 980 — cited. : 
Thomas Dean's Caſe _ . 535 — 205 
Thomas Field's Caſe ed — 426 — 171 
Thomas Gray's Caſe 8 - 2385 — notis. 
Thomas Gordon's Caſe - - 581 — 222 
Thomas Harrold's Caſe DO - 2236 — cited, 
Thomas Jones's Caſe =_ . 236 — cated. 
Thomas Jones (The King v.) 1 164 — 75 
Thomas Jones' Caſe = = 120 — 59 
Thomas Minion's Caſe = — 161 — 73 
: Thomas Reilly's Caſe | | — 509 — 199 
5 Thomas Turner's Caſe 5 - 342 — 142 
Thomas Thomas's Caſe *** 723 — 26 
Thomas Uſher's Caſe -. 57 — 24 
| Thomas's Caſe. - - - - . 2 — 
Thomas's Caſe . 5 - 727 — text. 
Thompſon's Caſe . 4 498 — 195 
Thompſon's Caſe - 3 325 — 138 
Thompſon's (Norreg) Caſe - 893 — 280 
Thompſon and Macdaniel's Caſe — 379 — 159 
Thoriſton's Caſe - 5 : 723 — 260 
Thorogood's Caſe „ — 243 — 103 
Tickner's Caſe - 5 222 — 94 
Tilley's Caſe . - 759 — 266 
Timothy Murphy's Caſe - . 302 — 128 
Trapſhaw's Caſe - n . 478 — 188 


1 10e 


NAMES OF THE CASES. 


XXX | 
Page. Cafe. 
Tooley's Caſe - 250 — notis, 
Tuft's Caſe - F 206'\— 88 
Tunnard's Caſe - 255 — notis, 
Turner's Caſe — 342 — 142 
Turner's Caſe — 415 — cited. 
Turner's Caſe - + 606 — 227 
Turner's Caſe - - 829 — cited. 
V. 
VarLEyY (The King againſt) - 89 — 42 
Vauxhall Caſe — - - 275 — cited. 
'Vaux's Caſe - 504 — cited. 
Vandercomb and Abbott's Caſe - 816 — 276 


Villeneuve (The Caſe of Count) = 574 — cited, 


| U. 
N UsnkR's (Thomas) Caſe - 57 — 24 
1 W. 
1 Wapz's Caſe — - - 164 — notis. 
. Waite's Caſe Os R , 33 — 14 
| Walker (The King againſt Richard) - 114 — 55. 
bi Walker's Caſe N — 501 — 216 
jj Warwick (Caſe of the Earl of) 9 116 — cited. 
1 Warickſhall's Caſe - - 298 — 127 
. Watſon's Caſe - - 730 — 202 
1 Weſtbeer's Caſe — 8 - 14— 6 
1 Welch's Caſe - - 403 — 168 
1 Wenwick, (Rex v.) 8 „ 133 — notis. 
1 Wheling' s Caſe - — 349 — not is. 
. Whitaker (Boyce againſt) ” 5 227 — cited. 
va White's Caſe -— we - 286 — 122 
. White's Caſe - - "0 482 — 189 
| Whiting (The King againſt) - 10 — cited. 
13 Wiggs and Others (The Caſe of) - 395 — 165. 
9 Wigg's 
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NAMES OF THE CASES. xx 


5 | Page, Caſe. 
Wigg's Caſe . Ln oe 420 — notis. | : 
Wild's Caſe - EE - - 21 — td. | . M 
Willan's Cafe . + - - SB 213, 
Wilkes (The King againſt) 3 121 — 61 
Wilkes' Caſe - = - = + 200 — cited. 
 Wilkin's Caſe 1 8 586 — 223 
Wilkins (Cuddington againſt - $12 — cited. 
Williams (The King againſt) - 134 — 69 
William Akehurſt's Caſe a „ SIO 552. BT 
William Baſs's Caſe - - 285 — 121 

William's Caſe - a $97 — 226 
William Dean's Caſe & op = 798 — 270 
William Fuller's Caſe 222 — notis, 
William Gibbon's Caſe . 115 — motis. 
William Greeniff 's Caſe - - 404 — 167 
William Haſlam's Caſe — — 467 — 185 
William Hunter's Caſe - ; 711 — 259 
William Howe's Caſe — - 541 — 209 
William Jones' Caſe 243 — 103 
William Lee's Cafe „ 
William Newland's Caſe - - 350 — 145 
William Morris's Caſe - - 525 — 203 
William Snow's Caſe - - 180 — 83 
William Taylor's Caſe . - 395 — 164 
William Thomas's Caſe — 372 — 1 54 
William Thornton's Caſe - 723 — 260 
William Tilley's Caſe — — 759 — 266 
William "Turner's Caſe — 606 — 227 
William Wade's Caſe : — 164 — Notis. 
William Walker's Caſe „ 561 — 216 
William Woodward's Caſe . 287 — notis. 
William Wynne's Caſe 8 460 — 182 
Wilſon's Caſe 88 e 320 — 134 
Winifred Gordon's Caſe ——— — 581 — 222 
Windham and Fleming's Caſe — 996 — 296 
Winter (Cales againſt) = - 337 — notis. 
Wiſe (Berryman againſt - - . 381 — notis. 
Wither's Caſe - - 2 - 677. = and. 


W ithal 


AXXil NAMES OF THE CASES. 

255 tn, . 1 Page. Caſe. 
Withal and Overand's Caſe < _ - 102 — 49 

Wood and Knewland's Caſe = _=- 833 — 277 

Woodcock's Caſe - - 363 — 218 

Woodman's Caſe -  - % a:. 
Wood ward's Caſe — — 287 — notis. 


Woolcomb v. Woolcomb - ' 829 — tid. 
-Wooldridge's Cafe 3344 — 143 
_ Worrat's Caſe e eee, OY — 414 — cited. 
Wyer (The King againſt) l 540 — 208 
Wyndham (The Caſe of Sir William) 198 — cited. 
Wynne's Caſe — 1 460 — 182 
5 J. eo 2 
vou (Mead againſt) 2 > «= oP 5 — notis. 
| Young (The King againſt) a 398 — notis_ 
iy Young's Caſe — — 568 — 219 
| FERRATA er- ADDENDA. 
1 Page 61. Caſe 27, Margin, for were read are. : 
vl — 137. Line 28, for an evidence read à witneſs. 85 
bn — 187. Caſe 86, Margin, after committed read to Newgate. 
Wh — 241. Margin, after Jacobs read page 347. : 
18:3 — 248, Line 24, for mitted read admitted. 
120 — 498. Caſe 195, for 5 Eliz. c. 4 read 8 Elix. c. 4. 
41. —— 688, Line 24, for M:falt read Mofatt. 
] if —— 70s. Caſe 256, dele the Caſe. 88 4 
9 — 708. Caſe 258, Margin, for not milled read not edged. 
3 — 711. Caſe 259, Margin, for always was read has been. 
4 1 
* 


— 729. Line 14, for propofition read conſequence. X 
— 800. Caſe 271, Margin, for peculiar read particular. 

—— 808. Caſe 273, Margin, for Nonneg read Narreg. 

— 822. Lines 24, 28, for Mercial read Merial. 

— $823. Lines 10, 13, for Mercial read Merial. 5 
— 921. Lines 15, 25, for Manet read Munoz. 

— 945 Margin, for (4) uch receipt read A. ſcrip receipt. 
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A TABLE 


OF 


HE PRINCIPAL MATTERS. 


A. 
Acceſſary. 


| A Perſon who is acceſſary to a 


felontous ſhipwreck is not within 
the penalties of 4 Geo. 1. c. 12. 
unleſs he belong to the ſhip, 
Paw's caſe, "7 84 


2 In what caſe a receiver of ſtolen 
goods may be tried for the miſ- 
demeanor, though the principal 
was amenable to juſtice, Rex v. 
Wildes, 121 


3 An acceſſary indicted, after the 
conviction of the principal, for 
the felony of receiving ſtolen 
goods, may controvert the guilt 
of the principal, notwithſtanding 
the record of his conviction ; 
and if it appear that the goods 
were taken under circumſtances 


which do not amount to larceny, 


the acceſſary ſhall be acquitted, 
Smith's caſe, 323 


4 In murder, a perſon charged as 
acceſſary before the fact cannot 


be found guilty of that charge 


on evidence proving him to have 
been a principal, 
dun's caſe, | 531 
5 The word chattels, improperly 
inſerted in a count againſt an 
acceſſary, may be rejected as ſur- 
pluſage, Morris caſe, 525 
See Stolen Goods. 


Accom plice. 


1 The information of an accom- 
plice, taken purſuant to the 
: VOL. I. 


Mrs. Ru 
3 The three Modes deſcribed by 


mifred Gor- 


ſtatutes of Philip and Mary, on 
being properly proved, may be 
read in evidence againſt a pri- 
ſoner, on proving that the ac- 
complice is dead, Weſtbeer's 


| caſe, I4 


An accomplice who has been ad- 
mitted by the magiſtrates a wit- 
nels for the Crown, is not there- 
by exempted from proſecution ; 
and it depends upon his making 


a full diſcloſure of the joint 


guilt of himielf and his com- 
panions, whether the King's 
Bench will admit him to bail 
that he _ apply for a pardon, 


s caſe, 135 


which an accomplice may ac- 
quire a right to be pardoned, 139 


| 4 An accomplice may give evi- 


dence before a grand Jury againſt 
a particeps criminis, although 
ſuch accomplice be not previ- 
ouſly admitted a witneſs for the 


Crown,and was carried before the 
Jury by a ſurreptitious and ille 


order from the priſon to which he 
had been committed for the ſame 
offence, Dr. Dodd's caſe, 184 


A priſoner may be convicted on 

the ſingle, uncortoborated teſti- 

mony of an accomplice, Atwood's 

caſe, 5 5 r 
Sce Evidence. 


Acquittal. 

When the felony is laid to con- 
ſtitute the burglary, an acquittal 
of the burglary is an acquittal __ 
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the charge of ſtealing in the 
dwelling-houſe, Comer”s caſe, 43 


2 A priſoner acquitted on a charge 
of felony as a ſorter and charger 
of letters, cannot be convicted 
on another count charging him 

enerally as a perſon employed 
in the Poſt-Office, Shaw's caſe, 


92 


3 On an indictment for burglary 
the priſoner may be acquitted of 
the breaking, and found guilty of 


ſtealing in the dwelling-houſe, 
Overand's caſe, | 102 


| Aiders and Abettors. 


1 Aiders and abettors in an illegal 
act are not anſwerable for a ho- 
micide unleſs it be committed in 


proſecution of ſuch illegal act, 
Rex v. Hodgſon, 7 


2 Aiders and abettors are not con- 
ſtructively within the meaning 
of a ſtatutæ which takes awa 
the benefit of clergy from fach 
as ſhould be found guilty of the 
offence, Innis's caſe, 9 


3 Aiders and abettors in feloniouſly 
obtaining money by the practice 
of ring- dropping are principal 
offenders, Moor's caſe, 354 


4 If two perſons be indicted for 
murder, the one as principal in the 
firſt degree, the other as preſent 
aiding and abetting the fact, the 
Jury may find the perſon charged 
in the ſecond degree GulL v 
of the fact, and acquit the other, 
Taylor and Shaw's caſe, 398 


Alias Dictus. 


14 If the addition to a priſoner's 
name be placed after the alias 
dictus, and not after the fir/t 


name, the indictment may be 
quaſhed, Major Semple's caſe, 469 
2 But this error is cured by the 
priſoner's pleading Not Guilty to 
the indictment, and therefore 
the motion to quaſh muſt be be- 
fore arraignment, Hannam's caſe, 

| 469. notis 


Angleſea. 


I A felony committed in Angleſea 


2 be tried in the county of 
Salop, as the next adjoining 
1 County to Wales, Parry 
and Roberts caſe, 125 
Apprentice. 
1 On an indictment againſt an ap- 
prentice for inliſting himſelf as 
a ſoldier, the indentures muſt be 
proved by the ſubſcribing wit- 
nefles, Pines caſe, 208 
2 The Chief Juſtice of the Court 
of King's Bench may grant his 
warrant to bring up the bodies 
of impreſſed apprentices, Appren- 
tices? cafe, 24.2 


Arraignment. 


A priſoner, on his arraignment, 
cannot inſiſt on having his fetters 
taken off, 43 


2 A priſoner mutus et ſurdus d na- 


tivitate may be arraigned for a 
capital offence, if intelligence 
can be conveyed to him by >, 
&c. T. Fones's caſe, 120 


3 A perſon though found, on the 
trial of the collateral iſſue, to be 
mute by the viſitation of God, 
may be arraigned and tried, 
E. Steel's caſe, 507 


4 If a perſon indicted for felony 
and mute upon his arraignment, 
the Court may direct the Sheriff 

to return a Jury inſtanter, to 

| try 


3 A arying-left belonging to 4 


PRINCIPAL MATTERS. xxxv 


try whether he ſtand mute ob- clearly than he was before ex- 
ſtinately or by the ares of cluded, Rex v. Spalding, 260 
God; and if they find that he 2 

ſtand obſtinately mute, ſentence 7 The doubt which occaſioned the 

may be paſſed without further | paſſing of the ſtatute 9 Geo. 1. 

enquiry, Mercier's caſe, 218* © 22. explained 2560. notti: 


8 A tenant in poſſeſſion, under an 
Arſon. agreement for a leaſe for three 
years, from a leſſee who holds 

1 The legal definition of ARs©0nN, under a building leaſe, is not 
as it ſtands at common law, is guilty of Arſon by ſetting the 
the ſetting fire to and burning houſe on fire. The 9 Geo. 1. 
the houſe of another, 260 c. 22. does not vary the common- 


2 By 9 Geo. 1. c. 22. to ſet fire Wen wy 


to any houſe, barn, or out-houſe, 9 A tenant from year to year is 
or to any hovel, cock, mow, or not guilty of Arſon by burnin 

ſtack of corn, hay or wood, is a the houſe of which he is in poſ- 
capital offence, 59 ſeſſion; but if by burning his 
i own houſe, he thereby ſet fire to 
and burn any part of the houſe 


paper-mill is not an out-houſe of another, it is Arſon, Rex v. 
within the meaning of this ſta- 6G 


tute, Taylor's caſe, 58 er 77 
a 7 ; 10 Setting fire to @ parcel of un- 
4 A priſon to which a dwelling- threſhed wheat is not AxsoN 
vu for the 5 8 55 21 _ within the 9 Geo. 1. C. 22. 
in, adjoins, is a houſe within the | : 
ng of this 3 if there N oy 
be a communication, although it 
is ſeparated from the dwellin 


Aſportation. 

by a party-wall, Donnavan's See Larceny, Robbery. 
caſe, | 81 | 

5 A tenant in poſſeſſion of a copy= Attachment. 

| hold — is not guilty of 1 An attachment iſſued and ſigned 
ARSON by burning ſuch meſ- by the County Clerk in his own 
ſuage, although it had been ſur- cauſe is legal proceſs ; and if the 
rendered to the uſe of a mort- officer be reſiſted and killed in 
gagee; for it is not the houſe of the execution of it, ſuch homi- 


another, while the tenant con- cide will be murder, Baker's 
tinues in poſſeſſion, Rex v. Spal- caſe, 131 
din | 288 b 
oe 5 Averment. 
not alter the nature of the crime 7 In an indictment for torging 2 
of ARSON, as it ſtands at com- teceipt, « as follows, that is to 
3 o = 
mon law, or create any new ſay,” is a r nt 


principal from his clergy more ſet out, Powels cafe, ” 
c2 : 2 In 


We 4; 


SDSS ͤ 42 OS 7 7: 


_ 


5 
— — . . — ⁵ Ä — — 
* _— < = — od ty 7 _ a N 
pl * * — -. 5 


* g no 
ern ES 


1 8 r 8 . 
— 2 * < — 4 — _ 4 * * 
9 e 1 LISTS 
* 4 —— —— — — repo 
— — ; 9 2 


— 


>» bp 


R * 4 = 
„e Les I I EE 
— een F-; : F< JF — * —— _ 


v9 
K 
2 oy TIE? 
899 „ 
ORR EEC 


5 

we 
'Þ 
«44 


INS tis res nas, << dere - - - — —ů—— ů ů age + > 


— — 
LT WE > 
— 


22 


4 2 Y — 

3 Ea IC 
un.. CS Loo IS 
2 — D r * 


af aw ed ASS 
— —— ney, ons ere 
FOE EIS CIOS: —— 
5 — — * 
— — — Dm Oe rr 


— 


8 
3 N 
—— 


. 
n 


— 
rr 


. 
— 


r 
r 
= — 


— 


XXXV1 


2 In forgery, averring a general 


intent to defraud is ſufficient, 
without ſetting out the particu- 
lar mode by which the fraud 
was intended to be effected, 
PowelPs caſe, 190 


An indictment for forging a 
certain paper writing purporting 
to be a faſt will, is good, with- 
out averring that it is a laſt will, 
Birch and 


4 An averment in an indictment 


for perjury, that the defendant 
ſwore to „ the TENOR and 
«K EFFECT following,” does not 
bind to an exact recital, Beech's 
caſe, 159 


An indictment © in manner and 
« form following, that is to ſay,” 
does not bind the party to an 
exact recital, Hart's caſe, 172 


The fame point, May's caſe, 227 


The word TEN OR has fo ſtrict 
and technical a meaning, as to 


make a {:t:ral recital neceſſary, 


ibid. 228 
In an action on a ſheriff's bond, 
if a plea conclude that the bond 
was taken © againſt the form 
of the ſtatute aforeſaid,” the 
word © aforeſaid” binds the party 


artin's cafe, 92 


A TABLE OF THE 


directed to e King, by the 
name and deſcription of ohn 


Ring, is bad, Readings caſe, 672 


11 Immaterial averments in an in- 


* 


dictment need not be proved, 
Folt's caſe, 99 


12 Signatures which do not of 


hq 


to an exact recital of the ſtatute, 


Boyce v. I hitaker, 228. notis 


9g The words © purporting to be a 


6 Bank-note, &c.” is an aver- 
ment that the inſtrument on 
the face of it appears to be a 
Bank-note ; and the detect of fuch 
appearance cannot be ſupplied by 


- extrinſic evidence, Jones's caſe, 


243 


to And therefore an indictment 
for forging a bill of exchange, 
{kating that it purported to be 


themſelves purport to be a re- 
ceipt, may be ſo made by proper 
averments, Hunter's caſe, 711 


Autrefois Acquit. 


The plea of autrefors acquit muſt 
be pleaded in parchment, Vander- 
comb's cafe, 826. notis 


The Jury cannot be charged, at 
the ſame time, to try the two 


iſſues of autrefois acquit and no# 


guilty, C. Roche's caſe, 160 


Autrefois acguit is a plea in bar, 
and may be pleaded wherever 
the party has been acquitted be- 
fore a court of competent juriſ- 
diction, ibid. 160 


A priſoner acquitted of forgery 
on 2 variance between the in- 
ſtrument produced in evidence, 
and that recited in the indict- 
ment, cannot plead autrefois ac- 
quit to another indictment for 
the ſame offence, except the in- 
ſtrument be again miſrecited in 
the fame manner, John Cogan's 
cale, 503 


A plea of autrefois acquit muſt 
plead over to the felony, YVander- 
cnb's caſe, 822 


A plea of autrefois acquit of a 
burglary, where the felony is 
laid as actually committed, can 
not be pleaded to an indictment 
tor the ſame burglary laid with 
intent to commit the felony; tor 

they 


They are two diſtinct and differ- 


ent offences, Vandercomb and 


Abbot's caſe, „ + B28 


Autrefois Convict. 


x Autrefois convict may be pleaded 
by the King in a CounTER- 
PLEA, to prevent 2 priſoner 
who has been before convicted 
from being a ſecond time allowed 
the benefit of clergy, Scott's caſe, 


445 


— 


B. 


Bail. 
The Court of King's Bench has 


a diſcretionary power to bail in 
all caſes whatſoever, 201 


2 The Court will not bail a pri- 
ſoner committed for forgery, 
eſpecially on the eve of the 
ſeſſions, ibid. 


3 The ill health of a priſoner com- 
mitted for a capital offence, is 
not of itlelf a ſufficient ground 
to induce the Court to admit to 
bail, ibid. 


4 The Court will bail an accom- 


plice who has been admitted 
King's evidence, provided ſuch 
accomplice has made ſo full and 
free a diſcloſure of the guilt of 
himfelf and his companions as 
will afford him hopes of pardon, 


Mrs. Rudd's caſe, 5 


5 But an accomplice admitted 


King's evidence is not intitled 


to be bailed ex debito juſtitiæ, 138 


6 A priſoner committed for high 
treaſon in North America, who 
is only triable before the King's 


PRINCIPAL MATTERS. 
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Bench, or under a ſpecial e9m- 
miſſion, cannot be admitted to 
bail under the Habeas Corpus 
Ad by Juſtices of Gas! Delivery, 
or diſcharged by their proclama- 
tion for want of. proſecution, 


Platt's caſe, | 187 


The Court of King's Bench, in 


admitting priſoners to bail, will 
look into the depoſitions, and 
guide themſelves by the circum- 
| ſtances of the caſe, Rex v. Her- 
ner, 305 


8 A priſoner committed on the 


2 Geo. 3. c. 28, for knowingly 
receiving part of a ſhip's cargo, 
is not intitled to be bailed, al- 
though the ſtatute do not ex- 
preſsly declare the offence to be 
felony, Rex v. Myer, 540 


9 The Court of King's Bench, as 
to the bailing of a priſoner com- 
mitted ſor felony, will exerciſe 
their diſcretion on all the cir- 
cumſtances of the caſe, 7udd's 


caſe, | 544. notis 


10 A perſon preſenting himſelf to 
be bail may be aſked “ Whether 
che has not ſtood in the pillory 
« for perjury ?” and if he admit 
the fact, it is good ground to 

. reject him, Edward's cafe, 

496. notes, 


11 A priſoner in cuſtody on a 
charge of perjury is not diſ- 
chargeable on the indictment 
being removed into the King's 
Bench ; but if he had been on 
bail, ſuch removal would have 
diſcharged the recognizance, 


Richardſon's caſe, 637 


Bank-Notes. 


1 To ſteal a ſingle Bank-nate is 
felony within the 2 Geo. 2. 
03 8. 25 
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: caſe, | 
6 But a promiſſory note is not, 
Major caſe, 895 


4 1 _ = — n 5 
— — — A _ 


tions Bank-notes in the plural 


number, Haſſe? caſe, I 


A forged Bank-note, although 
the word © pounds” be omitted 


in the body of it, and no water- 


mark in the paper, is a counter feit 


note for the payment of money, 


Elliat's cafe, | 210 


3 It is not felony to receive a 


Bank-note, knowing it to have 
been ſtolen, Morris's caſe, 525 


4 Bank-notes are goods and chat- 


tels within the ftatute 12 Ann. 
c. 7. Dean's caſe, "0 2a 


5 A Bank-note is a valuable thing 


within che meaning of the ſta- 
tute 9 Geo. 1. c. 22. N 
Rs” | 69 


Bankrupt. _ 


1 An indiftment on the 5 Geo. 2. 
c. 30. againſt a bankrupt for not 
ſubmitting to be examined, muſt 


ſtate that a commiſſion had duly 
iſſued; that he was required to 


. ſurrender to the commiſſioners, 
ar the major part of them; and 


that they were commiſſioners of 
bankrupts : and the names of the 


commiſſioners muſt be ſtated in 
the notice, Frith's Cafe, 12 


2 A bankrupt committed by the 


commiſſioners for not giving 


ſatigfactory anſwers on his ex- 


amination, may obtain his dit- 
charge by habeas corpus, if the 
commiſſioners have miſtaken in- 
probable for unſatisfattory an- 
ſwers, Pedley's Caſe, 305 


3 If a bankrupt be legally com- 


mitted jor not anſwering queſ- 


3 


A TABLE OF THE 


c. 25. although the ſtatute men- 


the 12 Geo. 1. c. 32. Wait“, 


tions, it is incumbent on him to 


give notice when he will ſubmit 


to anſwer the queſtions put, 


307. notis 
Bigamy. 


An indictment for bigamy will 
lie, notwithſtanding the party 
has obtained a ſentence of jacti- 
tation in the Spiritual Court; 
for the validity of ſuch ſentence 
may be impeached, as having 
been fraudulently obtained, 
Duch. of Kingſton's Caſe, 173 


A peereſs convicted of 3 


| ſhall, on having her clergy a 


lowed, be immediately diſcharg- 
ed, 176 


Black Act. 


| See Arſon, Cattle, Maiming. 


It was not felony by the com- 
mon law, or the 2 Geo. 2. c. 26. 
ſ. 3. for a Caſhier of the Bank 
to embezzle an India-bond com- 
mitted to his care, purſuant to 


Caſe, | 33 
But by 15 Geo. 2. c. 13. this 
offence is now felony without 


benefit of clergy, 138 
N Burglary. 


On an indictment for burglary, 
if the offence be laid to conſiſt in 
an act felony, and not merely 
in the intent to ſteal, an acquittal 


of the burglary is an acquittal 


of the charge of ſtealing in th: 
awelling-houſe, but not of the 
fample larceny, Comer” s Caſe, 43 


2 On an indictment for burglary 


the priſoner may be found zo 
guilty 


PRINCIPAL MATTERS. 
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guilty of the breaking, but guilty 9 Burglary cannot be committed 


of ſtealing in the dwelling- 
| houſe, J/ithal and Overand's 
Caſe, X 102 
3 A lodging-room in which a 
| rv pu is committed may be 
laid to he the dwelling-houte of 
the lodger, if the owner of the 
premiſes do not fleep under 


the ſame roof, Rex v. Rogers, 


104 
4 Burglary cannot be committed 
in an out-houſe, though occupied 
with the dwelling-houſe, it be- 
ing ſeparated therefrom by an 
open paſſage eight fect wide, 
and not connected with it b 
any fence incloſing them, Gar- 
land's Caſe, 171 
5 N may be committed in 
a dake-houſe, although it ſtand 
eight or nine yards from the 
dibelling-houſe, and only a pal- 
ing between them, Caſtle' Caſe, 
| 172. notis 
6 But burglary cannot be com- 
mitted in any out-building fo re- 
mote from the dwelling-houſe 
as not to be within its curtilage, 
| 172. notis 
7 Burglary cannot be committed 
in a houſe under repair, al- 
though part of the property of 
its owner be there depoſited; 
for until he take poſleſſion with 


intent to inhabit, it cannot be 
conſidered as his manſion or 


dwelling -houſe, Lyon's Cafe, 
| 221 
8 Therefore, where a proſecutor 
had only depoſited merchan- 
dizes in a houſe he had taken, 
but had never ſlept therein him- 


ſelf, nor any of his ſervants, it 


was held not to be his dwelling- 
houſe, Harris Caſe, 808 


Same point, 1hompſon's Cale, 893 


in an unfiniſhed houſe, if neither 
the owner nor his fervants have 
taken poſſeſſion of it, although 
one of the workmen of the 
owner ſlec p therein for the pur- 
poſe of protecting it, Fuller”s 
Caſe, 222, notis 


10 Burglary may be committed in 
a garret which is made uſe of 
as a work-ſhop, and rented to- 
gether with a ſleeping- room in 
the ſame houſe, provided the 
landlord do.not fleep under the 
ſame roof, for it is then the 
manſion-houſe of the lodger, R. 

Carrolls Caſe,. 272 


11 The name of the owner of the 
houſe in which a burglary is 
committed muſt be ſtated in the 
indictment, Mhite's Caſe, 286 


12 Burglary may be committed in 
| _ built over coach-houlſes, if 
they are converted into lodging- 
rooms, and there is an outer- 
door to them common to all the 

- inmates; for they are, in ſuch 
caſe, the manſion-houſes of their 
reſpective inhabitants, although 
they were originally intended 
as hay-lofts, 7. Turner's Caſe, 

| TY 342 

13 Du. If burglary be committed 
in the Invalid Office at Chelſea, 
the under part of which is uſed 
for the purpoſes of Government, 
whoſe houſe it ſhall be laid to 
be? Peyten's Caſe, 304 


14 If burglary be committed in 
any of the apartments of à pa- 
lace, the indictment muſt ſtate 
it to be the manſion-houſe of 


the King, Sir H. Hungate's 


Caſe, 364. notis 


15 A burglary laid to be in the 
dwelling-houſe of one of the 
E 4 Officers 


4 xl A TABLE OF THE 

: + f Officers belonging to the Afri- for they are two diſtin and 

ol can Company is bad, although different offences, Vundercomb 

wt the Officer reſide in the apart- and Abbot's Caſe, 828 

FR ments broken open; for it is the An inder ei tor bär, lr 1 
= dwelling-bouſe of the Company, 21 An in g 88 A, or 

bt. kt g Ca | 304. 7 3 Wu n 1 : 

Wi 0 e e houſe of A. with. intent t6 ſteal 

1 16 Burglary may be committed in the goods of B. although no 

1 a ſhop adjoining to a houſe, if perſon of the name of B. had 

11 under the ſame roof, and within any property in the houſe, is 2 
oi the curtilage, although there be good, Fents Caſe, 896 

of no internal communicatiop be- © © 4 

= tween. the ſhop and the houſe, 4 26 ; 

8 and no perſon fleep in the ſhop, el e 

v - Gibſon, Mutton, and WWigg's 0 

1" Caſe, ri 017 5102-500 ; 

| J 17 To conſtitute burglary there ; Cattle. | 

i | muſt be Ren 4 dene . _ 1 Horſes, mares, and colts, are * 
| TITS ee e Carne ANY! included under the word cattle, | 


be ſuch as will afford the burg- 
lar an opportunity of entering io 
as commit the felony, Hughes” 


as uſed in the ſtatute of ꝙ Geo. 
I. C. 22. and therefore in an 
indictment for killing a mare 
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4 Caſe, 452 and a colt it is not neceſſary to 
1 18 Burglary may be committed in aver that they are cattle, Patty's 2 
; {ql any of the rooms of a houſe the C/e, 0 3 
Fi ö whole of which is let out in 2 Cr and heifers are diſtinct 
1 lodgings, 270 has one common ppecies of ca, within the 
1 door to all its inmates; for in meaning of the 14 Geo. 2. c. b. 

Tod ſuch caſe each lodging is the and 15 Geo: 2. C. 34. and 
1 manſion of its inhabitant, Trag. therefore an indictment for 

* ſhaw's Caſe, 478 - ſtealing the one is not ſupported 3 
1 | 19 If burglary be committed in b evidenceof ſealing the other, 
4 one of two adjoining houſes be- » Cooke's caſe, 8 123 

Wh f lon ing to two partners, it may See Maiming. 

1 be laid to be the ſeparate man- | 

. ſion of its inhabitant, if there be Challenge. 

1 no internal communication from | : 


the one to the other, although 
the rent and taxes of the houſe 
are paid out of the partnerſhip 
fund, Martha Fones's Caſe, bo7 


20 A plea of autrefois acquit of 


a burglary, where the felony 
is laid as actually committed, 
cannot be pleaded to an indict- 
ment for the ſame burglary laid 


with intent to commit the felony ; 


If a ſheriff return a jury to try 
an indictment in which he is 


| proſecutor, it is good cauſe to 


challenge the jury, Sheppard's 
cafe, 119 


On iſſue joined on the replica- 
tion of nul tiel record to a coun- 
terplea of felony, the priſoner 
may challenge aay of the jurors 
before they are ſworn, 459 


Clergy. 


PRINCIPAL MATTERS. 2 


Clergy. 2 


1 A peereſs convicted of felony 
within. clergy, ſhall be ail. 
charged without burning or 
 impriſon;nent, Ducheſs of King- 
A ff” 2 na 803 
2 A priſoner who is a ſecond time 
convicted of ſingle felony, and 
has had his clergy once, may be 
debarred of it on the ſecond 
conviction by means of a coun- 


ter-plea, Scott's caſe, 445 
Clerk of Aſsize. 


+ 


marſhalman are entitled to their 
fees on a defendant's entering 
into a recognizance to appear, 


enter, and try his traverſe of a 


miſdemeanor, Fry's caſe, 129 


2 A clerk of aſſize has not a lien 
upon the records in his cuſtody 
for his fees; and if he draw an 
indictment. with . unneceſſary 
prolixity, he may be ordered to 
pay the extraordinary expence, 
Rex u [ho 2-1. 38 


3 So if a clerk of the peace, in 
drawing an indictment for per- 
jury, unneceſſarily ſtate all the 
continuances in the former pro- 
ſecution, the Court of King's 
Bench will refer the record to 


the Maſter to ſee what part was 


unneceſſary, May's caſe, 
| N 239. notis 

4 The clerk of the arraigns may 
plead to a counter-plea ore tenus, 


Scett's caſe, 313. 163 


5 To a plea of miſnomer the clark 
of the arraigns may reply, that 
the priſoner is known as well 


by the one name as the other, 
Dean's caſe, 


Aclerk of aflize and the Judge's X „ 
3 A perſon may be indicted on 


373.191 


Coin. 
I Qu. Whether having the pol- 
ſeſſion of counterfeit money, 
with intention to pay it away 
as and for good money, is an 
indictable offence? Parker's 
raſe, | | 48 


2 To counterfeit the impreſſion 


of the gold coin on a piece of 
gold of a form ſo imperfe& as 
to prevent its currency is not 
high treaſon, for it is not in 
fuch caſe to the ſimilitude of the 
legal current coin, Varley's caſe 
ng | 9 


the ſtatute 8 & Will. 3. c. 26. 
for having in his cuſtody a mould 
on which is made and impreſſed 
the ſimilitude of one of the ſides 
of a ſhilling, Lennard's caſe, 


f en 75 1 83 * — 2 
4 A mould which has the concauve 


form and figures of the current 
0 5 Ola which is made 
and impreſſed the ſimilitude of 
the current doin, although in 
the coin itſelf the form and 
figures are convex, Lennard 
i 0 


5 A count on the 2 5 Edw. 3. C1. 


for coining a ſhilling, and ano- 
ther on tht 8&9 Will. 3. c. 26. 
for counterfeiting to the likeneſs 
and ſimilitude of the current 
coin, ought not to be joined in 
the ſame indictment, Harris 
and Minion's caſe, I64 


6 The charge in an indictment on 


15 Geo.2. c. 8. ſ. 3. for uttering 
falſe money twice or oftener 
within ten days, muſt, to war- 
rant the year's impriſonment 
inflicted by the third ſection of 
g the 
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xlii 
the Aa, be contained in one 
count, E. Tandy's caſe, 970 


Same point, Scott's caſe, 994 


7 An indictment on the 15 Geo, 2. 
c. 28. for uttering counterfeit 
| money, having at the fame time 
other counterfeit money in cuſ- 
tody, is good, although it do 
not allege the offender to be a 
common utterer of falſe money, 
Scott's caſe, PI 1001 


8 To convict a priſoner on the 8 
& 9 Will. 3. c. 26. it muſt ap- 
pear that the counterfeit money 

found in their cuſtody was 
paſſable, and that the priſoner 


was poſſeſſed of all the imple- 


ments and ingredients neceſſary 
to make ſuch counterfeit money, 


9 Extracting latent ſilver from the 
do dy to the ſurface of baſe metal, 
by means of agua fortts, ſo as to 
make the metal reſemble ſilver 
- coin, is a colouring of baſe me- 
tal within the 8 & 9 Will. 3. 
C. 26. ſ. 4. Lavey and Parker's 
r 182 
10 What ſhall be conſidered 4 
punc heon within the meaning of 
the 8 & ꝙ Will. 3. c. 26. Ridg- 
- tey's caſe, 0 


11 What ſhall be conſidered as a 


putting off. counterfeit money 


within the meaning of 8 & 9 
Will. 3. c. 26. Wooldridge's 
caſe wt . 


12 To make 2 round blank like 
the ſmooth ſhillings in circula- 
tion, the original impreſſion on 
which has been effaced by wear, 
is counterfeiting to the likeneſs 
and ſimilitude of the good, le- 
gal, and current coin of the 


225 
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realm called a ſhilling, Wilſon 
4 320 
13 And therefore a counterfeit 
ſhilling produced in evidence, 
although it is quite ſmooth, and 
no impreſſion of any fort diſ- 
cernible on it, will ſupport an 
indictment for counterfeiting to 
the ſimilitude of the legal coin, 
6 Welch's caſe, : & 4503 
14 An indictment for putting off 
counterfeit milled money is ſup- 
ported by evidence that the 
ptiſoner put off counterfeit mo- 
ney, though ſuch money was 
not edged, Running's caſe, 708 
15 An indictment on the 15 & 16 
Geo. 2. c. 28. for uttering bad 
money by 115 common =" 1 
ringing the changes is good, al. 
though it do not ſtate that it 
was uttered in payment as and 

f for good money; for the words 
of the ſtatute are in the diſ- 
junctive, utter o tender in 
payment,“ Franks* caſe, 736 


t A commitment for treasonable 
practices is too uncertain, and 
the priſoner is entitled to be 
bailed, Rex v. Sayre, 193. cited 


2 A warrant of commitment need 
only to contain convenient cer- 
tainty; and therefore it is not 
neceſſary to allege that the 
charge was made upon oath, 

198 

3 In a warrant of commitment for 
high treaſon beyond the ſeas, it 
is not neceſſary to allege that 
the place where it was com- 
mitted is without the realm of 
England, 199 
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PRINCIPAL MATTERS. 


4 A warrant of commitment un- 


der 19 Geo. 2. c. 34. for reſeu- 
ing ſmuggled goods, need not 


ſtate chat the priſoner was arm- 


ed; that he, with others 


DL armed, &.“ is ſufficient, 


 Franklyn's cage, 290 


5 A bankrupt committed on meme 


- proceſs,” on an extent from the 
Crown, and under the commiſ- 
fioners* warrant, ſhall be diſ- 
charged from the commitment 
under the warrant, if the, com- 
miſſioners have miſtaken impro- 
bable for unsatisfattory anſwers, 

| Pedley's case, 365 


6 In a commitment for felony, it 
is not neceflary to. allege that 


the offence was feloniauſiy done; 


for it is ſufficient if the Court 


can collect whether the charge 


be felony or not, Rex v. Fudd, 
F 544 


7 A commitment for a felony, cre- 


ated by ſtatute, muſt purſue the 


words of the ſtatute, Remnant's 


caſe, : „ 
Confeſsion. 


4 a drained in vale. 


quence of promiſes or threats 
cannot be given in evidence; 
but any fads, though reſulting 
from ſuch inadmiſſible conſeſ- 
ſion, may be received, J/arict- 
Hall's caſe, 1 298 


2 But the converſation or confeſ- 
lion of a priſoner cannot be 
2 5 ſuch facts to make 
out the charge againſt a pri- 
ſoner; and, . Far 4g unleſs 
they can be given in evidence 
diſtinctly, and without the 2id 
of the conſeſſion, they ſhall be 
rejected, D. axe cut, 

. 301. nts 


xliit 


3 Except, perhaps, ſo much of the 
confeſſion as relates ſtrictly to the 
fact diſcovered by it, Butchers 
caſe, A 
4 A confeſſion induced by ſaying, 
„ Unleſs you give me a more 
e fætisfuctory acconnt, will 
tate you before a-magiſtrate,” 
or by ſaying, © Tell. me where 
the things are, and I will be 
favourable to you,” cannot be 
given in evidence, Jacob * 
Jon's ca, | 325 
5 The confeſſion of a priſoner on 
his examination before a ma- 
: e ſhall be preſumed to 
Have been taken in writing, un- 
leſs the contrary , Facets 
JC 
6 A priſoner may be convicted on 
the fingle and uncorroborated 
evidence of his confeſsion, A. 
| Fiſher's caſt, 3249. notis 


7 A perſon who, by means of an 
extorted confeſsion, is diſcovered 
to have purchaſed ſtolen goods, 

may, notwithſtanding he was 
diſcovered by means of ſuch 
_ confeſsion, give evidence againſt 
the principal felon, Lockhart's 
cafe, 4 4130 

8 The confeſsion of a priſoner on 

his examination before a ma- 


ny pa ſhall be preſumed to 


"ave been taken in writing, 
until the contrary appears, 2 
colbs caſe, 5 347 


9 A voluntary confeſsion of felony 


made by a priſoner on his ex- 
amination before a magiſtrate, 
and reduced by the magiſtrate 
into writing, may be given in 
evidence on the trial, though 
the magiſtrate has neglected, 
and the priſoner has refuſed, to 
ſign it, Lambe's ca, 625 
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10 But a priſoner may retract 


What he has ſaid on his exami- 


nation, Bennett's caſe, 627. notis 


11 But minutes taken of an ex- 
amination before à magiſtrate 
by the Solicitor for a proſecu- 
tion, by the direction of the 
magiſtrate, in which the pri- 
ſoner retracted part of what be 
had before confeſſed, and which 
examination was neither ſigned 

by the magiſtrate or the pri- 
ſoner, has, on the authority of 

Tambe's caſe, been allowed to 

be read in evidence on the trial, 

Thomas's caſe, „ 

12 A confeſsion made under the 
dea of being admitted a witneſs 

' for the Crown. is not a volun- 
' tary confeſsion, HalPs caſe, 

3jͥͥͤ ͤ „ 


Conſpiracy. 
1 If a man and woman marry in 
the name of a third pern, with 
an intent thereby to raiſe a ſpe- 
cious title to the eſtate of the 
perſon whoſe name 1 aſſume, 
it is a conſpiracy, Robinſon's 
caſe, | 44 
2 If a perſon has been convicted 
of conſpiracy, he cannot aftet- 
Wards be a witneſs; and he ma 
© be examined as to the fact of 
conviction on a voir dire, Prid- 
. des caſe, | 496 


Copy of Indictment. 
1 A priſoner is not entitled to a 
copy of his indictment to enable 
him to plead autrefois acguit, 
Fanderconib's caſe, 821 


2. A priſoner, on being acquitted, 


is entitled ex debito juſtitiæ to a 
copy of his indictment, Bran- 
gram's caſe, 32 


ati A TABLE OF THE * 
3 But on an acquittal at the 0/2 


Bailey, a copy of the indictment 
ſhall not be granted without a 
: 1. order made in open 
rt, 33. notis 
4 The Court will not grant a 

copy of the indictment when 
the acquittal is in conſequence 
of the incompetency of a wit- 


neſs, Quich's caſe, 33. notis 


* 


r 
The Court of King's Bench 
will grant a criminal informa- 
tion againſt a Coroner for act- 
ing improperly in taking an 
inqueſt of murder, Scorey's cafe, 
e eee N 50 
Corporation. 

A corporation muſt proſecute in 
their corporate name, Pepper's 
| caſe, J 287 


Counterplea. 


1 In what manner a counterplea 
may be pleaded in order to de- 
prive a convict of the benefit of 


clergy, Scott's caſe, 445 
See alſo Dear's caſe, $35 
County. 


1 Robbery muſt be proved in the 
county laid in the indictment, 
Thomas's caſe, 55 

2 Cheſhire, properly ſpeaking, is 

not an Engliſh county, for the 

King's writ does not run there, 

ee 126 

3 Salop is the next Engliſh county 

to Wales, ibid. 
Curtilage, - 

An out-houſe, ſeparated from the 
manſion by an open paſſage eight 

5 feet 


mn MM <2 ac co 
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. feet wide, and not connected to 


le Wa | Hey: 
nt the manſion by any fence, is not 
ta within the curtilage, Garland's 
en caſe, : | 171 
1718 | 

2 - : £8. 

len D. 

rite n . 

otis Dead Bodies. 

1 The dead bodies of executed 
* _ convicts are at the King's diſ- 
neh poſal; but by 26 Geo. 2. c. 37. 
ma- if executed for murder, they 
act- ſhall! be delivered to the ſur- 
an geons for diſſection: in this and 
aſe, in other caſes, the Judge may 

50 order them to be hung in chains, 
| HalÞs caſe, . 
Ein 2 Taking up dead bodies, though _ 

, for the purpoſes of diſſection, is 
e's yy | 
287 an indictable offence, Lyun's 


caſe, | 560 


Deaf and Dumb. 


1 A prifoner, though deaf and 
dumb, who is indicted for a 
capital offence, may be arraign- 
ed, if intelligence can be com- 


120 


caſe, 
2 A perſon, though deaf and dumb, 


may be ſworn, and give evidence 
means of ſigns and tokens, 


b 
Ruſten's caſe, 455 


3A priſoner, though dumb by the 
viſitation of God, may be ar- 


victed, ſentenced and tranſpert- 
ed, E. Steel's caſe, 507 


4 But whether judgment of death 
can be given againſt a convict 
ſo circumſtanced ſeems to be 
undetermined, 


municated by ſigns, &c. T. Jones“ 


raigned and tried; and, if con- 


509. netis - 


xly- 
Demand. 

A demand of money, veniſon, or 
other valuable thing, as men- 
tioned in the 9 Geo. 1. c. 22. 
reſpecting threatening letters, 
is ſufficiently made, by Agnify- 
ing an intention to impute the 

crime of murder to the party 
from whom the property is at- 
tempted to be obtained, Robjne 
ſon's caſe, _ 8069 

Demurrer. 

1 On a demurrer to an indict- 
ment, the Court will look into 
and give judgment upon the 
whole record, Rex v. Fearnley, 

2 A demurrer to an indictment is 
not an admiſsion of the truth of 
every thing alleged in it, Lyor's 
a My . 685 


E. 
Eſcape. 

1 An indictment will not lie on 
the 16 Geo. 2. c. 31. for facili- 
tating the eſcape of a priſoner, 
if the warrant of his commit- 
ment be on ſuſpicion only, K. 
Walker's caſe, n 

2 Same point, Rex v. Greeniff, ' 

17 2 bers 1747408 

3 The ſtatute 16 Geo. 2. c. 31. 
does not extend to a caſe where 
an actual eſcape enſues, Tilley's 


Evidence. 


1 The perſon whoſe name is 
charged to be forged to @ receipt 
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ruption of blood, Gabagan's caſe, 


xlvi 


is not an admiſsible witneſs to 
prove the forgery, Ruſſel's caſe, 
| | | 10 


2 The validity of the objection to 


the incompetency of a witneſs 
on the ground of intereſt, de- 
pends on the ſort of intereſt he 
poſſeſſes in anſwering the queſ- 
tion, or in the event of the trial, 

| e e ibid. 
3 The examination of an accom- 


plice taken in writing before a 


magiſtrate, purſuant to the ſta- 
tutes of Philip and Mary, may 
be read in evidence, on proving 
that the accomplice is dead, 
Ieſtbeer's caſe 44 


4 The muſter-book of the Navy- 


Office is admiſsible evidence on 
an indictment for forging a ſea- 
man's will, to prove the fact of 
a ſeaman being on board the 
ſhip in which he entered, Lee's 
Ke! | 24 


5 Same point, Rhodes“ caſe, 29 


6 On an indictment for forging a 
ſeaman's will, an executor nam- 
ed in a ſubſequent will by the 
fame teſtator to that which is 
charged to be forged is not a 
competent witneſs to prove the 
forgery, Rhodes“ caſe, 29 


7 One witneſs is ſufficient in all 


caſes of HIGH TREASON, where 


a conviction does not work cor- 


30 
8 Evidence that the priſoner could 
not obtain the goods he is 
charged with having ſtolen 
otherwiſe than by the delivery 
of the proſecutor's wife, will 
not ſupport an indictment of 
larceny, Harriſon's caſe, 56 


A TABLE OF THE © 


9 If a banker pay a forged draft 
and do not BY the * of 
- the perſon whoſe name is forg- 

- ed, the banker is an admiſsible 
witneſs on an indictment to 
prove the forgery, Uſher's caſe, 
| 25 x7 
10 On an indiftment for perjury 
in an anſwer in Chancery, it is 
ſufficient proof of identity if the 
name ſubſcribed be proved to 


” 


be the hand-writing of the de- 
fendant, and that the jurat was 
ſubſcribed by the Maſter as be- 
ing ſworn before him, Morris, 
. þ | 60 


11 In perjury under the ſtatute 
31 Geo. 2. c. 10. for taking a 
falſe oath to procure letters of 
adminiſtration to a ſeaman's ef- 
fects, the priſoner muſt be proved 
to be the ſame perſon who ſigned 
the warrant and took the oath, 

| Brady's caſe, 368 


12 A Mahomedan may be ſworn 
on the Alcoran, and give evi- 
dence on a criminal proſecution, 
Morgan's caſe, 64 


13 The King's fign manual may 
be given in evidence on an in- 
dictment for returning from 
tranſportation; as proof that 
the convict was at large, b 
legal cauſe, Max. Miller's ſe 


14 The allowance of the King's 
fign manual to a convict will 
not reſtore his competency as a 
witneſs; it muſt be by a pardin 
under the Great Seal, Gulh's 
caſe, {6 
15 An indictment for ſtealing 4 
cow is not proved by evidence 
of ſtealing 4 heifer, R. Cooles 
caſe, =; RY 

| 16 Evi- 
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cath ; and therefore the infor ma- 
tion of an infant, on an indict- 
ment for rape, cannot be received 
unleſs ſhe is ſworn, Powell's 
caſe, | 128 


7 4 wife may give evidence 
_ againſt a priſoner, although ſhe 
entertain a hope that the convic- 
tion of ſuch priſoner will tend to 
procure the pardon of her con- 
victed huſband ; for this influ- 
ence only affects her credit, and 
not her competency, Mrs. Per- 
_reau'*s caſe, ISI 


18 If a perſon, who has received 
a releaſe from the obligation 
which prevented him — 

a witneſs, declare, that he be- 
lieves, from the circumſtances 
of the caſe, that the parties will 
conſent to deſtroy the releaſe, 
his teſtimony ſhall be rejected, 

154 


19 On an indictment for high trea- 
ſon in coining to the ſimilitude 
of the legal money, it muſt ap- 
pear that the counterfeits were 
in a ſtate fit for circulation, and 
that the priſoners had the means 
of making them, Harris and 
Minion's Caſe, 161 


20 The delivery of a threatening 
letter to a third perſon, in order 
to be forwarded to the party to 
whom it is directed, is, although 
ſealed at the time of delivery, evi- 


dence that the party delivering 


it æneto its contents, Girdwooa”s 
Caſe, 19 
21 A ſentence of j actitatian is not 
concluſive evidence on an indict- 
ment for bigamy, Ducheſs o 
King flon's Caſe, = 


22 The ſuppoſed drawer of a forged 


PRINCIPAL MATTERS. 


10 Evidence in all caſes, both cri- 
minal and civil, muſt be upon 


xlvit 


promiſſory note, unindorſed, and 
not: payable to order, having re- 
_ ceived a general releaſe from the 
holder, is a competent witneſs to 
prove the forgery, Ateburſt's 
Caſe, © 178 


23 The niſi prius record in which 
the names of the two Judges of 
Aſſize are inſerted, is good evi- 
dence to prove the cauſe in which 
perjury is alleged, although the 
indictment ſtate that the oath 
was taken before one of the 
Judges only, Alford's Caſe, 179 


24 An accomplice, 12 nat 


admitted a witneſs fOF the Crown, 
and carried illegally before the 
Grand Jury, may give evidence 
before them againſt a particeps 
criminis, Dr. 2 Caſe, 184 


25 The perſon whoſe name is 
forged to a bond as the obligor 
may give evidence to prove the 

forgery, on receiving a releaſe 
from the obligee, Lord Cheſter- 
feld's Caſe, | 187 


26 The perſon whoſe name is 
charged to be forged to a ſcrip 
receipt, is not a competent wit- 
neſs to prove the forgery, Olierꝰs 
Caſe, | 988 natis 


See alſo Thornton's Caſe, 723 


27 On an indictment againſt an ap- 
prentice for inliſting himſelf as 
a ſoldier, the indentures muſt be 
proved by the ſubſcribing wit- 
neſſes, 2 Fones's Caſe, 208 
28 What ſhall be evidence of the 
malice and lying in wait to bring 
an offender within the penalties 


of THE CovenTrY Acr, 
Tickner's Caſe, 222 


29 In the caſe of rape, an infant, 
though under ſeven years of age, 
if ſhe appear to underſtand the 

| nature 
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A TABLE OF THE 


nature of an oath, muſt be ſworn 36 But no part of the confeſſion can 


before ſhe. can give evidence; 
for no parole teſtimony can be 
legally received except upon 
oath, Rex v. Braſier, 237 


30 Parole teſtimony of the informa- 


tion given before a magiſtrate on 


the examination of a priſoner, 
whether for felony or mifdemea- 
nor, cannot be received on his 
trial, unleſs it be previouſly 
proved that ſuch information 
was not reduced into writing, 


Fear ſhire's Caſe, 240 


31 The drawee of a bill of ex- 


change, on receiving a releaſe 
from the indorſee, is a competent 
witneſs to prove that a receipt 
indorſed on ſuch bill is a forgery, 
Taylor's Caſe, 255 
32 To utter a forged order for the 
payment of money under a falſe 
repreſentation is evidence of 
rout Fe 
pard's aſe, | | 2 5 


33 To utter an order for the pay- 


ment of money under a falſe 


aſſertion of being the payeg of 
the order is a miſdemeanor, if 
it appear that the order was 
made for the pyrpoſes of fraud, 
Fohn Hevey's Caſe, 268 


34 On an indictment for forging a 
bill of exchange, the bill may 
be given in evidence, although 
the paper is not ſtamped puriu- 

ant to 23 Geo. 3. c. 49. Rex v. 
Hawhkheſwood, | 292 


Same point, Reculiſt's Caſe, 811 


35 Confeſſion obtained by promiſes 
or threats cannot be given in evi- 
dence; but any fa#s, though 
reſulting from ſuch inad- 
miſſible confeſſion, may be re- 


ceiyed, Warichſball's Caſe, 298 


it to be forged, * | 


in any way be coupled with the 
facts thus received in evidence, 


D. Moxey's Caſe, OI. notis 


37 Except, perhaps, that particu- 
lar part of the confeſſion which 
immediately relates to the fa# 

thereby diſcovered, Butcher's 

Caſe,” 301. notis 


38 On a charge of ſtealing from 
the dwelling-houſe to theamount 
of forty ſhillings, it muſt be in 
evidence that the priſoner took 
goods to that amount at one and 
the ſame time, Petrie's Cafe, 
5 320 

39 Parole teſtimony may be given 

of a bill of exchange on an in- 

dictment for forging it, notwith- 
ſtanding the bill is proved to be 
in exiſtence; for the poſſeſſion of 
the holder is, eonſtructi vely, the 
poſſeſſion of the priſoner, and he 
is not bound to produce it againſt 
himſelf, Aickles* Cafe, 332, 335 


40 Copies of written documents 
may be given in evidence if the 
originals be in the hands of the 
parties, and they refuſe on no- 
tice to produce ;hem, Le Mar- 
chand's Cafe, 33b. notis 


41 In matters of evidence there is 
no diſtinction between civil ac- 
tions and criminal proſecutions, 

| | 330. notis 

42 An atteſted copy of a letter di- 
r:cted to a priſoner, and con- 
taining a challenge, may be given 
in evidence on the trial for mur- 
der, if ſufficient proof be laid 
before the Court to raiſe a pre- 
ſumption that the original reach- 
ed his hands, Cofmo Gordon's 
Caſe, ©. 337. notis 


43 In penal actions a notice to pro- 
duce papers in evidence may be 
| ſerved 


is ˙ % ⏑ ,,, OILS 


he the defendant, Cales v. Winter, . 
e, FEZ. en oO. 
tis 44 Parole teſtimony ſhall not be 
given of the examination of a 
x priſoner before the magiſtrate; 
. for, unleſs the contrary be proved, 
”; it ſhall be intended that lach ex- 
5 amination was taken in turiting, 
nas the law requires, Rex v. Ja- 
in 45 A caſhier of the Bank of Eng- 
ke land who ſigns notes «© For the 
5 Sovernor and Company of the 
aſe, Hank of England,” is a compe- 
329 tent witneſs to prove that the 
Jen ſubſcription of his name to a 
if forged bank-note is not his hand- 
ich writing; for to repel the teſti- 
be mony of a witneſs on the ground 
£ c ol intereſt, the intereſt muſt be 
Ie direct and immediate, Newl/and's 
4 be n 219 9340 
ainſt 4b The teſtimony of perſons who 
333 are intitled to any of the parlia- 
3 mentary rewards for the appre- 
Pike hending of malefactors are com- 
© the petent witneſſes; notwithſtand- 
SD. ing they are, in this reſpect, in- 
1 tereſted in the conviction of pri- 
9215 ſoners, Rioters' Caſe, 353. notis 
8 47 On an indictment for forgin 
77 fog an indorſement on a bill of — 
* Lieb change, the payee, if the bill ne- 
Fre. ver reached his hand, and he has 
We, no demand on.the drawer, is a 
er di- competent witneſs to prove that 
con- his name indorſed thereon is not 
given his hand-writing, Spenſenby's 
4 ra: 3/4 
a pre- 48 The teſtimony of the drawer of 
Weh a bill of exchange is the beſt evi- 
bn! dence to prove the identity of the 


7. notis payee ; and therefore a letter of 
See. advice from the drawer to the 
1 W payer, ſignifying that he had 
ſerved + OL. $ 


PRINCIPAL MATTERS. xlix 


+ ſerved on the agent or attorney of 


_ "drawn ſuch a bill as the one on 
which the indorſement is charged 
to be forged, is not admiſſible 
evidence of that fact, Sponſenhy's 
Me, | 375 
49. Therefore the ſuppoſed payer, 
until his identity be legally 
proved, is not a competent wit- 
neſs to prove the forgery, ibid. 
50 The declarations of a convict, 
da at the moment of execution, cannot 
be given in evidence as the decla- 
ration of @ dying man; for being 
attainted, his teſtimony could 
not have been received on oath, 
G. Drummond's caſe, 378 


51 Evidence that the priſoner ſtole 
to the amount of forty ſhillings 
in his own houſe from the perſon 

of another, will not ſupport the 
capital part of a charge on the 
ſtatute of 12 Anne, c. 7. E. 
. Thompſan's caſe, , 379 


52 Perſons acting in the character 


of exciſe-officers ſhall be taken 
to be  exciſe-officers until the 
contrary appears, Shelley's caſe, 
kf 23281. notis 
53 On an inditment for obſtruct- 
ing cuſtom-houſe-officers in the 
execution of their duty, reaſon- 
able evidence muſt be given that 
the goods they were about to 
ſeize were uncuſtomed goods, 
| | 33 
54 An indictment for maliciouſly 
ſhooting at 4. in the houſe of 
ames Woes and John Sandy, 
is not ſupported by evidence that 
it was in the houſe of John 
Brewer and James Sandy, Du- 
Niere +3 390 
55 Apriſoner may be convicted on 
the evidence of his own confeſ- 
ſion, although the facts of that 
confeſſion ſtand ſingle and uncor- 
d roborated 
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roborated by any other evidence, 
A. Fiſher's caſe, 


$6 A counterfeit ſhilling produced 
in evidence, although it is quite 
ſmooth, and no.imprefſion of any 
ſort diſcernible upon it, will ſup- 
port an inditment for counter- 
feiting to the ſimilitude of the 
legal coin, Weleb's caſe, 403 


57 A buyer or receiver of ſtolen 
goods, although he be diſcovered 


in conſequence of an extorted 
confeſſion made by the principal 


felon, is a competent witneſs to 
prove his buying the goods from 
the priſoner, 


| 430 


58 The daily book of a public pri- 


ſon is good evidence to ſhew the 
time of a priſoner's diſcharge, 
Aliciles — 435 


59 The books of a corporation, 


heralds books, minutes of a viſi- 
tation, the rolls of a court- baron, 
pariſh-regiſters, and every book 
which is of a public nature, ma 

be given in evidence, 4.37. notis 


60 A witneſs though deaf and dumb 
may be ſworn, and give his evi- 
dence on an indictment for felo- 
ny, if intelligence can be con- 
veyed to and received from him 
by the means of ſigns and tokens, 
J. Rufton's caſe, 455 

Ex A Scotch covenanter may give 
evidence in a criminal praſecution 
on being ſworn according to the 
cuſtom of his /c, without kiſ- 

ing the book, Mildrone's caſe, 

. 459 


; : "A alſo Walker's cafe, 501 


62 In an indictment on 13 Geo. 3. 


c. $6. for removing the ftamps 
on plate, to wit, the King's head 
and the lion rampant, if it appear 


349. notis - | 


kbart's caſe, 


on producing, the plate in evi- 
dence to be a lion paſſant, the va- 
riance is fatal, C. Lee's caſe, 464 


63 On an indictment for a miſae- 
demeanor under the 22 Geo. 3. 
c. 58. for receiving ſtolen — 

the principal felon is a competent 
wWitneſs againſt the acceſſary, 
 Haſlam's caſe, vs 467 
64 The l of a hired 
chaiſe, although the hiring was 
for an indefinite length of time, 

is evidence of a tortious conver- 
ſion, M. Semple's caſe, 470 
65 A perſon who has no notion of 
eternity, or of a future ſtate of 
reward and puniſhment, cannot 
be /worn, and therefore cannot 
be examined as a witneſs, White“ 

cate, | | 482 


60 But the trial may be put off, and 


the party inſtructed, 482. notis 


67 On an indictment for forging a 
letter of attorney whereby the 
priſoner transferred ſtock, the 
proprietor of the ſtock cannot be 
a witneſs, Heyſbam's case, 

491. not:s 


8 A perſon convicted on an in- 


dictment for à consp:iracy, or for 
barratyy, or for any offence com- 
prehended under the denomina- 
tion of crimen falſi, cannot be a 
witneſs; for it is the infamy and 
not the puniſhment that works 
the diſability, Priddle's cafe, 

| 496 
6g If two men are indicted, and 
one of them appear to be inno- 
cent and the other Sung but 
the proſecutor cannot identity 
them reſpectively, both muſt be 

- acquitted, Richardſon's caſe, 431 


70 A perſon convicted of petty lar- 
ciny cannot be a witneſs, Mac- 
ender's caſe. 497. noti 

| | "291 0 


71 A convi&t on the 31 Geo. 2. c. 


a- 10. for taking a falſe oath in or- 
64 der to obtain 88 of a ſea- 
1, man's will, who is pardoned be- 
. fore judgment, is a competent 
45 witneſs againſt the perſon who 
"884 ſuborned him to take ſuch falſe 
_ oath; for by the allowance of 
G4 the pardon he is reſtored to his 
4h competency, T. Reilley's caſe, 509. 
ir | | 
was 72 On an indictment of murder, an 
me, information made by the deceaſed 
ver- on oath, in the preſence of the 
470 priſoner, may be given in evi- 
c dence, though the informant was 
oy. not apprehenſive of death, and 
i though the information be ſigned 
e by one magiſtrate only, Rad- 
bite“ burn's caſe, + - 
482 73 The teſtimony of an accom- 
F, and pics though totally uncorro- 
| motis rated, 1s ſufficient evidence, 
; if believed by the Jury, to war- 
ging a rant a conviifiog. Atwoods caſe, 
7 — e | 521 
* 74 The practice of not calling upon 
a priſoner to defend himſelf 
3 againſt the ſingle uncorroborated 
LE teſtimony of an accomplice is 
al 50 5 rather a matter of diſcretion with 
3 the Court than a rule of law, 
ee Durbam's caſe, 538 
zot be 2 75 In murder the dying declarations 
my and of the deceaſed, after the mortal 
works wound is given, may be received 
's caſe, in evidence, although the party 
496 did not expre/3 any apprehenſion 
bed, and of approaching diſſolution, if the 
de inno- Fury think that from the circum- 
lty, but ſtances of the caſe ſhe muſt have 
identify felt ſuch an apprehenſion, Mood- 
1 muſt be cocks caſe, 155 863 
caſe, 431 76 But on the trial of an indictment 
petty lar. for murder, an examination of 
fs. Mac- the party wounded taken by the 
97. notis examining magiſtrate at an in- 


71A 


PRINCIPAL MATTERS. li 


4 » 


firmary, to which the deceaſed 
had been taken for the purpoſe 
of receiving medical aſſiſtance, 


cannot be read in evidence as an 


examination taken purſuant to 
the ſtatutes of Philip & Mary; 
but, perhaps, it may be read as a 
dy ing declaration, Dzngley's 7 | 
| 3 


77 The depoſition of a witneſs 
taken extrajudicially by a magiſ- 
trate cannot be received in evi- 

* dence, Moodcoci's caſe, 563 


78 A Grand Jury cannot receive in 
evidence the written depoſition 


of a witneſs taken before a ma- 


giſtrate on a charge of felony, 
but muſt hear his v:1vd voce teſti- 
mony, although there be reaſon ' 
to ſuſpect that he has been tam- 
pered with by the indictee, 
Denby's caſt, 530 


79 On an indictment for the mur- 
der of a conſtable in the execution 
of his office, it is not neceſſaty 
to produce his appointment; for 

it is ſufficient if it be proved that 
he was #nown to act as conſtable, 
The Gordon's caſe, 331 


80 A perſon indicted as an aceęſſary 
before the fact cannot be con- 
victed of that charge on evidence 
which proves him to be guilty as 
a principal in the offence, Wini- 
fred Gordon's caſe, 531 


81 A voluntary confeſſion of felony 
made by a priſoner on his exa- 
mination before a magiſtrate, 
and reduced by the magiſtrate 
into writing, may be given in 
evidence on the trial, though 
the magiſtrate has neglected, and 
the rifoner refuſed, to ſign 
it, Lamb's caſe, 625 
82 But a priſoner may, previous to 


8 his Ugning; bis examination, re- 
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8 caſe, 4 5 627. not i⸗ 

83 A confeſſion made under the 

hope of being admitted a witneſs 
for the crown, is not a voluntar 

_ confeſſion, Hall's caſe, 636. notis 


84 On the trial of an indictment 


for murder, the death of the per- 


ſon charged to have been killed, 
may be collected from the eir- 
cumſtances, if incapable of 28 
proved by other evidence, Hind- 


marſh's caſe, ee 


85 Immaterial averments in an in- 


dictment need not be proved, 
eee, 6706 


86 The gazette, putporting to be 


print by the king's printer, is 
good evidence of all acts of ſlate 
| therein contained, 23s ibid. 


87 The alkene of a certificate to 
a navy bill, whoſc nami is 
charged to have been forged to a 
receipt for the money, is not a 
competent witneſs to prove the 
5 forgery, Thornton's caſe, 723 


88 On an indictment for robbing 
. the mail, it muſt be proved that 
the robbery was committed in the 
. county laid in the indictment, 
. Thomas's caſe, 2923 

89 Minutes taken by the ſolicitor 

for a proſecution, on the exami- 
. nation of a priſoner before a ma- 
_ giſtrate, may be read in evidence 
at the trial, though not ſigned 
. Either by the priſoner or the ma- 
giſtrate, Thomas's caſe, 727 


90 If a priſoner be charged with 
| burglary and ſtealing the goods, 
the proſecutor on failing to prove 
that theſe facts were committed 


on the day laid in the indi d- 


ment, cannot be admitted to prove 


x | 1 | 
- BY A TABLE OF THE 
tract what lie has faid, Bennet 


a a larceny on a prior day, Yan 
dercomb and Abbot's caſe; 816 
91 On an indictment for forging a 
| ſcrip receipt it muſt appear to 
have been ſigned ſubſequent to 
the ſtatute on which the indi. 
ment is founded, Reeves's caſe, 
| ES By 940 
92 On an indictment for forging 
a bank-note, a letter purporting 
to come from the priſoner's brc- 
ther, and left by the poſt-man, 
purſuant to its direction, at the 
priſoner's lodging after he was 
apprehended and during his con- 
finement, cannot be read in evi- 
dence againſt him on the trial, 
B. Huet's cafe, 956 


93 A perſon. who has been con- 
victed of colning halfpence, can- 
not be a witnefs until it be proved 
that he has ſuffered the ſentence 
of the law, Cullins's caſe, 905 


94 On an indictment for a rape, 
the depeſition of the girl taken 
before the committing mag ſ- 
trate, and gned by bim, may, 
after her death, be read in evi- 
dence at the trial of the priſoner, 
although it was not ſigned by her, 
and ſhe was under twelve years 
of age, provided the was . 
and appeared competent to take 
an oath: and all the facts neceſ- 

. fary to complete the crime may 
be collected from her teſtimony 
ſo given in evidence, Flemming 


and Mindbams cafe, 990 


„ "Exechition,. 


1 The bodies of executed murder- 
ers were by the common law at 
the King's diſpoſal, and there- 
fore the Court could not direct 
them to be hung in chains ; but 
by 25 Geo. 2, c. 37. the Judge 

| may, 


irder- 
AW at 


here- 


direct 
3 but 
Judge 
may, 


order the body to be hung in 
chains, HalPs caſe, 25 


2 The declarations of a convict at 
the moment of execution cannot 
be given in evidence as the de- 


clarations of à dying man, 
Drummond's A | 378 


q 
* 7 * 
- T 


. > * 7.71 
Ses Larceny, Forgery, 
ot Fetters, 15 ED: | f 


1 The Court have no power to or- 
der a priſoner's fetters to be 
taken off until he has pleaded 
and is brought to the bar, and 
the Jury are charged to try him, 

bo 4 - 45 

Forgery. 


1A receipt to a caſh memorandum 
is not within the meaning of the 
ſtatute of 2 Geo. 2. c. 25. 


Rulſell's caſe, G 10 


2 In the counterfeiting of a ſea- 
man's will, the offence of for- 


gery is completed, although the 


offender write the ſuppoſed teſta- 
tor's ſignature in a wrong chriſ- 


tian name, Fitzgerald's caſe, 24 


3 Forging an order for the redeli- 
very ot plate delivered by a ſil- 
verſmith to the Goldimiths' 
Company for the purpoſe of 
being marked purſuant to the di- 
rections of the 13 Geo. 3. c. 26. 
is a Capital offence within the 
ſtatute of 12 Geo. 2. c. 26. 
Jones's caſe, > 63 


4 A forged order, © Pleaſe to deli- 


PRINCIPAL MATTERS. + li 


| mats after ſentence pronounced, 


 « ver my work,“ purporting to 
be the order of a filverſmith to 
the aflay-maſter of the Gold- 
ſmithsꝰ rn for the redeli- 
very of plate, is a compultory 
order for the delivery of goods, 
although it be not directed to any 
perſon by name, Jam TFaones's 
caſe. (Sed quere? Vide Clinch's 
caſe, ) CYL OS 


5 To conſtitute forgery, the in- 


ſtrument itſelf muſt be falſe; 
and therefore if A. having bor- 
rowed money entirely on his 
oven credit and account from B. 
give to B. his note of hand for 
It, although in a fictitious name, 
this is no forgery, Dunn's pos 


: * 8 > * 


6 But if A. pretending to be the 
executrix of C. receive money 
from B. on account of her ſup- 
poſed teſtator, and give a note 
for it in a forged name as the ex- 
cecutrix of B. this is a forgery, 
ſor the inſtrument is in this caſe 
- fajfe in .. ni. 


7 F orgery may be committed by 
making a mark as a ſignature to 
a falſe name, v5 ibid. 


8 An indictment will lie on a forged 
promiſſory note for money, al- 
though the word pounds be 
omitted in che body of it, ibid. 

9 Forging an office copy of the Ac- 
countant-General's certificate is 


within the ſtatute 12 Geo. 1. c. 
32. Gibſon's caſe, | 72 


10 Forging a Scotch bank-nate is not 
within the ſtatutes of forgery, 
Dick's caſe, 79 


11 An indictment for forgery aver- 
ring a general intent to detraud is 
ſufficient, without ſetting out the 
3 mode by which the 

#3 $3 


fraud 
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n 
fraud was intended to be effect- 
ed, PowelPs'caſe, 90 


12 In an indictment for forging 8 
will, „ a certain paper 8 5 
Jang * 


4 purporting to be the laſt wi 
t and teſtament of, &c.“ is a 


* ſufficient deſcription of the in- 


ſtrument forged, Birch and Mar- 
tin's caſe, | _ 92 


13 If a perſon alter his own name 


indorſed on a bill of exchange to 
the name of a perſon beginning 


with the ſame initial, it is for- 


: 


ot Deena there is no known 


perſon in exiſtence, anſwerin 
to the name forged, Bolland's 


97 


+24 Al ind ent will lie on 2 
forged indorſement, although 
the money ſecured by the bill 


paid to the holder of it; for the 


intention to defraud is ſufficient 


to conſtitute the offence, ibid. oo 


15 A forged draft on a banker is 
an order for the payment of money 
within the 7 Geo. 2. c. 11. al- 

though no perſon. of the name 


forged ever kept caſh there, 


Lockt's cafe, ' bg 110 


16 What ſhall be conſidered an or- 
der for the payment of ey 
or delivery of goods, within the 


ſtatutes of forgery, notis 


17 To forge an inſtrument pur- 


porting to be the laſt will of an- 


other, is a capital offence within 


the 7 Geo. 2. c. 22. although 


the perſon whoſe will is forged 
be alive, Sterling's caſe, 117 


18 For to conſtitute forgery it is 


not neceſſary that the inſtrument 
charged to be forged ſhould be 
ſuch as would be effectual if it 
were a true and genuine inſtru- 


ment, Reculiſt's cafe, 813 


A TABLE OF IuK- 
19 To forge an order for goods in 


terms which import rather a re- 
queſt than a command to have 
them delivered, is not an order 
for the delivery of goods within 
7 Geo. 2. c. 22. for the terms 
of the order muſt aſſume a right 
over the goods intended to be 
procured, Williams caſe, 134 


20 The ſuppoſed drawee of a pro- 
miſſory note, unindorſed and not 
payable to order, —_— receiv- 
ed a general releaſe from the 
holder, is a competent witneſs 
to prove the Fox GER, Ake- 


burſts caſe, _. 178 


21 To indorſe a bill in a fictitiou; 
name is FORGERY, although 
the money might have been as 
well obtained by indorſing it in 
the real name of the perſon who 
/ { uttered it, Tuft's caſe, 200 


22 Toforge a note in imitation of 
a2 bank: note, although there be 


no water-mark, and the word 
pounds be omitted, is a capital 
_ offence; for its ſimilitude is ſuch 
as may impoſe on thoſe to whom 
it may betendered, Ellzof*s caſe, 
10 


See alſo Dunn's caſe, 68 


| 23 An entry of the receipt of mo- 


ney or notes made by a Caſhier 
of the Bank of England in the 
bank-book of a creditor, is an 
accountable receipt for the pay- 
ment of money within ny 
2. c. 22. and altering the prin- 
cipal ſum, by prefixing a figure 
to increaſe its numeration, is a 
capital FORGERY, ' Harriſon's 
caſe, | 215 
24 In an indictment for forgery, the 
words © purporting to be a bank- 


« note,“ mean that the inſtru- 
ment upon the face of it appears 
| to 


PRINCIPAL MATTERS. l 
to be a bank- note; and the want 31 A Caſhier of the Bank may 


of ſuch appearance cannot be 
ſupplied by the repreſentation of 
the party uttering it, Jone,s 
caſe, | | 243 


25 A receipt indorſed on a bill of 
exchange in a ffclitiaus name, is 
A Fox GER x, although it do not 
purport to be the name of my 

particular perſon, and althoug 
it be not abſolutely neceſſary to 
obtain the money, J. Taylor's 
82 8 oayy 


26 It is no anſwer to a charge of 


FoRGERY to ſay, that there was 


no ſpecial intent to defraud any 


particular perſon, beeauſe a ge- 


neral intent to defraud is ſuffici- 
ent to conſtitute the crime, &c. 
Tatleck v. Harris, 257. notis 


.27 Uttering a forged order for y- 


ment of money under a falſe re- 
A IR 'is evidence © of 
owing it to be forged, Shep- 
pard's caſe, - f 7 


28 And the uttering of a true or- 


der under à falſe aſſertion of being 
the perſon to whom it was made 


| payable, and by whom it had 


en indorſed, if done with in- 
tent to defraud, is a miſdemea- 
nor, Hevey's caſe, _ 268 


.-£9 In an indictment for forgery, a 


deſcription to a common intent 
of the perſon or perſons intended 


to be defrauded is ſufficient, - H. 


Lovell's caſe, 282 
30 Forgery may be committed, as 
of a hill of exchange, and "the 


forged inſtrument may be given 


in evidence, although not ſtamp- 


edp urſuant to the 23 Geo. 3. c. 
49, Rex v. Hawhkeſwood, 292 


Same point, Reculiſtos caſe, 811 


prove that his name ſubſcribed 
to a bank-note is forged, New- 
land's caſe, 75 350 
32 A forged order for the delivery 
of goods, to be within the mean- 


ing of the 7 Geo. 2. c. 22. muſt 


be poſitive and compulſor 
Elb caſe, e 3 


33 What evidence is ſufficient to 


prove a forged ihdorſement on a 
bill of exchange, Sponſonby's 
. e pew 374 
It a bill of exchange payable to 
4 or order get — — = 
another perſon of the ſame name 
with the payee, and ſuch 8 
knowing that he is not the per- 
ſon in whoſe favour it was dran, 
indorſe it, he is guilty of A 
Fox ERY, Mead v. Young, 
7 b 375. notis 


35 By 23 Geo. 3. e. 49. . 20. im- 


poling a duty on receipts, it is 
made felony to forge or coun. 
terfeit the Kamp denoting the 
payment of the ſaid duty, 391 


36 Allpaper upon the face of which 
- there is a mark reſembliag the 
flamp required by the 23 Geo. 3. 
c. 49; impoſing a duty on re- 
ceipts, ſhall be conſidered as pa- 
per liable to the duties, Holland 
Palmer's caſe, 391 


37 Forgery, with intent to defraud 
(e he 1 the Feaſt of the 

&« Sons of the Clergy,” is within 
the ſtatutes which make forgery 
a capital offence, Jones and 
Palmer's caſe, 44505 


38 A bill of exchange drawn for 
leſs than the ſum, and not in the 
orm required by the ſtatute 17 

| Geo. 3. c. 30. cannot be the 
d 4 ſubjecx 


lvi 


v. Maffatt, 


39 A perſon who has been known 
- by a name which was not his 
own, and who aſterwards, for 
the purpoſes of concealment, aſ- 
ſumes his own name, and in that 
name draws a bill of exchange, 
- 3s not guilty of forgery, although 
the bill was drawn "oe the pur- 
* poſes of fraud, Rex v. Aickles, - 
C * 4992 
40 A perſon may be indicted for 
forging a laſt will and teſtament, 
although the ſuppoſed teſtator is 
alive, Cogan's caſe, 504 


41 A forged order for the delivery 
of goods is not within the 7 
_ Geo. 2. c. 22. unleſs it be d:- 
reited to the perſon who. holds 
the goods, Clinch's caſe, 611 


42 It muſt appear in an indiftment 
for forging an order for the de- 

livery of goods, that the perſon 
Whoſe name is charged to be 


forged, had an authority to make 


ſuch an order as the forged order 
purports to be, Clinch's caſe, 611 


43 An indictment for forging a 


bill of exchange, ſtating that it 
purported to be directed to Fohn 
Kling by the name and deſcription 
of John Ring, is bad, Reading's 
caſe, | 672 


44 In an indictment for forgery, 
"the inſtrument charged to be 
forged mult be ſet out, that the 
Court may ſee whether it is an 
inſtrument within the ftatutes 
againſt this offence, Lyon's cafes 

I 


45 The name of the holder of a 
Navy-bill, ſigned on a proper 
receipt-ſtamp, and affixed to the 


A TABLE OF THE 


ſubject of a capital forgery, Rex 
„ 


Navy-bill, does not on the face 
of it purport to be a receipt 
for money Within the ſtatutes 2 
Geo. 2. c. 25. and 7 Geo. 2. C. 22. 
but as the money is paid on ſuch 
ſignature, and it has always 
been conſidered a receipt at the 
Navy- office, it may, by proper 
averments in the indictment, be 
brought within the above ſta- 
tutes, as a receipt for money, 
Hunter's caſe, 711 


46 An indictment for forging a 
bill of exchange, directed to R. 
M. and H. ſtating that it pur- 
ported to be directed to K. M. 
and H. by the names and deſcrip- 
tion of R. M. and H. is bad; for 
the pur port and the tenor are re- 
pugnant, Gilehriſt's caſe, 753 


47 So an indictment for forging a 
_'Serip receipt, ſigned C. Olier, 
ſtating that it purported to be 
ſigned by Chriſtopher Olier, is 
bad, Res ves caſe, 933 


48 An indictment for forging 4 
tranſer of ſtock is good, al- 
though the ſtock had never been 
accepted by the perſon in whoſe 
name it ſtood, and although the 
transfer was not witneſſed ac- 
cCording to the rules and direc- 
tions of the Bank, Gade's caſe, 
Re oP 847 
49 If a perſon authoriſe another to 
ſign a note in his name, dated at 

a particular place, and made pay- 
able at a baner*s, and the perſon 
in whoſe. name it is drawn re- 
preſent it to be the name of 
anther perſon, with intent to 


defraud, and no ſuch perſon as 


the note and the repreſentation 
import exiſt, this is forgery, 
Parkes's caſe, 898 


Fraud. 


# 


PRINCIPAL MATTERS. © hi 


„ 10 et of a falſe token, as well as a ful 
It W i bane Fraud. 1 5 pretnc, un not, as in this _ 
2 ! An indictment for @ fraud in y a mere falſe affertion, or bare 
2, obtaining money under falſe pre- naked lie, Lard's caſe, 746 
h tences, muſt ſtate 5 * + ; 
Ay piretences were by which the 
8 ie A d „ 1 Freehold, | 
er 2 3348 1 Writings bee * rewly 
| | n to ſettle 
8 2 Qu. If a Jury ara hos. 3, parton BY Aras. pr ee are con- 
8 unlawfully obtained and con- e £ ihe 
7 verted the goods of a tradeſman, =} ay y 8 1 
vn | under a falſe 222 of being 4; tber 's caſe, 1 
IN ſent for them by a cuſtomer, be 2 The ſaſhes of windows. put into 
R. fraud or felony, Cockwaine's caſe, their frames and ſecured by laths, 
ir- 0 e enen -gO2 but neither hung nor beaded, 
M. 3 To conſtitute an offence within are not fixed to the freehold, 
ip- o Geo. 2. c. 24. money or goods Hedges caſe 240 
Pp , ITS Se re cg gt 
pr muſt'be obtained by a falſe pre- 3 An indictment for ſtealing lead 
* "55008 with an eee ke 2 < aud; affi xed to a church need not ſtate 
53 but the pretence may relate to a in whom the freehold reſides, 
Future tranſaction; and if made J. Hickman's caſe, 388 
3 by one in the preſence of and in * 8 
ler, concert with others, they may 4 A 2 is not a fixture to the 
be all be included jorntly in the ſame freehold within the ſtatutes of the 
* indictment, Young's caſe, 568 4 Geo. 2. c. 32. or 21 Geo. 3. 
a 4 To utter a forged note under a = * 7 35 9 caſe, 55% 
8 4 falſe repreſentation is evidence of 5 Taking lead from a houſe of 
al- fraud, Jones's caſe, 243 which the tenant has fraudu- 
18 | 1 | : lently procured a leaſe with 
ole 5 An indictment for a fraud at view to ſtrip it of its fixtures, is 
the common law, charging the falſe felony within 4 Geo. 2. C. 32. 
AC- pretence .to have been made on Munday's caſe 991 
rec- one perſon, and the deceit to ” | 
ſe, have been practiſed on another, » | | 
847 is bad, Lara's caſe, 739 
e 6 A perſon who, under a mere G. 
d at falſe pretence of purchaſing Lot- 
pay- tery-tickets, bargains with the Gaol Delivery. 
N ſon holder of them, and obtains the 4 
re- delivery of them by giving a 1 Juſtices of Gaol Delivery have 
e. of draft on a banker, with whom no power to bail, or to diſcharge 
t to he had no caſh, for the amount yy proclamation, a priſoner in 
* of them, is not indictable for a cuſtody on a warrant for * High 
ton fraud at common law; for, in cc Treaſon at Savannah in the 
808 order to conſtitute this offence, colony of Georgia in Noerth 
9 the property muſt be obtained America,” Platt's caſe, 194 
either by conſpiracy or by means a 
aud. c 


2 The 


A TRBTLE or THE 


Iviii 
2 The commiſſion of gaol delivery North America is not intitled to 
extends only to ſu offences as be bailed or diſcharged under 


are committed in the common + the habeas corpus ast, on his ap- 
N mn my in the county, os to a court of de- 
195 ivery, although no. indictment 

why 6-6 preferred within the 
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Garments. 5 * 3 by that ſtatute, 
| 1 By 6 Geo. 1. c. 23. ſ. 4. whoever * caſes * 
ee, er in the pub- | 1 1 
6 5 reets, with intent to tear Hat- Duty. 
f il, cut, burn, or deface, and 355 1. 
0 all tear, &c. the garments or See Statutes. 
. clothes of ſuch perſon, 2 | 
110 ut felon 2 
A — 0 7 High Treaſon. 


2 To conſtitute an offence under 


by 
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this ſtatute, the aſſault and the 
injury muſt be committed at the 
lame time; and therefore the 
© fault and the injury muſt de 
connected in the indictment by 
che words then and there, Rhen- 
wic Wilkams's caſe, - 597 


3 4 There muſt alſo be a primary in- 

tentlon to injure the garments or 
© elothes of t e perſon; and there- 
fore if the 8 intention be 
to imure the perſon, the ce 
is not within this ſtatute, al- 
_ though, in carrying that inten- 

tion into execution, the garments 


uo ther eby injured, Rhenwick 
Villiams's Yes 597 
f II . | 
Habeas Corpus. 


1 A priſoner committed on /uſp:- 
cion of felony, is by the babeas 


corpus att 31 Car. 2. c. 2. intitled 


to be bailed, Gregory's caſe, 
| 115. notis 


2A prifoner in cificdy upon a 
commitment for high treaton in 


1 A conviction of high-treaſon 
may be upon the evidence of one 
witneſs i in all caſes where there 
is no corruption of blood, Ga- 
bag an's caſe, 4 


2 On an "indictment ** 
treaſon, in coining to the am ki 
tude of the legal money, it muſt 

appear that the counterfeits were 
in a ſtate fit for circulation, and 

that the priſoners had the means 
of making them, Harris and 
Mi pnion's caſe, 61 


Homicide. 


If ſeveral perſons . to do 
an illegal act, and a perſon to- 
tally unconcerned in the matter 
for which they ſo aſſembled be 

accidentally killed by one of the 

company, the others ſhall not 
be conſtrued as aiding and abet- 
ting ſuch homicide, becauſe it 

did not happen in proſecution of 

the illegal act ſor which they 
aſſembled, Rex v. Hodgſon, 7 


See Murder, Manſlaughter. 


Houſe. 


zuſe. 


- PRINCIPAL MATTERS. lix 


_ Houſe. 


1 The 12 Anne, c. 7. maki | 
a capital offence to ſteal to m 


amount of -forty ſhillings, does the dwelling-houſe. of  Foba 


not extend to a perſon's ſtealing 
to that amount in their own 


houſe, E. Thompſon's caſe, 379 


2 And therefore if a wife ſteal 
the property of a perſon in the 
houſe of her h d, it is not a 
ſtealing in the 
within 12 Anne, c. 7. Gould 


caſe, 165; $524 af 257 


See alſo Macdanied: . 379 


3 A houſe under repair, but not 


inhabited, is not the dwelling- 
| houſe of the owner, you's caſe, 
221 


4A garret, i made uſe of as a work- 


ſhop, and rented with a fleeping- 
room by the week, is the houſe 
of the lodger, if the landlord do 


not ſleep er the ſame roof, 


Carrolls _— 7 272 


5 The name of the owner r of the 


houſe is eſſential in an indict- 
ment for burglary and ſtealing 
in the en — White's 


caſe, | 286 
6 Lofts over rb en and 


ſtables, converted into lodging- 
rooms, are the dwelling-houles 
of their inhabitants, if there be 
an outer-door, Iurner's caſe, 342 


7 An indictment for ſtealing from 
the Invalid- ce at Chelſea muſt 
lay it to be the The houſe of the 
King, Peyton's caſe, 364 


8 So an indictment for breaking 
into Whitehall, 364. notis 


9 So of ſtealing from Somerſet- 


houſe, 364. notis 


ouſe "of another 


10 If in an indietment on the 
Black Act, for maliciouſly ſhoot- 
ing at another, the offence be 
laid to have been committed in 


Brewer, evidence that the name 
of the owner of the houſe was 
Fames Brewer, is a fatal vari- 
- ance, Durore's caſe, 390 


11A ſhop adjoining to a houſe, if 
under the ſame roof, and within 
the curtilage, is of the 
dwelling-houſe, although there 
be no internal communication 
between the ſhop and the houſe, 
and — no perſon ſleep in 


the ſhop, Gilſen's caſe, 396 


12 A houſe, the whole of which 
is let out in lodgings, and has 
one outer door common to all its 


inmates, is the manſion-houſe of 


its ſeveral inhabitants, Trap- 
ſhaw's caſe, - With ns 478 


13 Two adjoining houſes, belong- 


ing to two partners, of which 


the rent and taxes are paid from 
the joint fund, may till be the 
reſpective manſions of each part= 
ner, if there be no communica- 
tion from one to the other, but 
through the outer doors to the 
ſtreet, Jones's caſe, 507 


14 A Bank- note, feloniouſly ob- 
tained in the houſe by a lodger, 
from the perſon of his landlord, 
is not a capital offence within 
12 Anne, c. 7. for where the 
taking is from the perſon, it is 
not a ſtealing in the dwelling. 
houſe, CampbelPs caſe, 642 


Same point, Owen's caſe, 652 
15 An indictment for ſtealing in 
the dwelling-houſe, perſons be- 


ing therein and put in fear, 
| muſt 
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1« A TA¹LE OF TIE 


muſt Kate that the perſons 


were put in fear by the pr ers, 
Etherington's cafe, 771 


16 A ready-furniſhed houſe is not 
within the ſtatute. 3 & 4 Will. 
and Mary, c. 9. for ſuch a houſe 
is not to be conſidered as lodg- 
" ings, Palmer's caſe, Wo 782 


1 Bank- notes are within the 


ſtatute 12 Ann. c. 7. which 


makes it a capital offence to 
ten « any money, goods, or 


& chattels, wares or 50: hay 5 
« dizes, in a dwellin tk -houſe, | 
i 


to the amount of forty' 
Deams caſe, © 


18 A nocturnal breaking into a 
- houſe of which the owner has 
26 2 Ox taken poſſeſſion than 
720 ſiting in it ſundry articles 
1 of ee Neil VER he nor 
any ſervant of his having flept 

therein, is not burglary; for it 

cannot be conſidered the dwell- 


15955 


ing-houſe of the 2 Harris's 


caſe, eas 


19 A houſe into which hy + owner 
has only removed his goods, but 
has not ſlept in it himſelf, or 
_ otherwiſe taken perſonal poſlef- 
ſion of it, is not his dwelling- 
houſe, as to the crime of burgary, 


Thompſin's caſe, : 993 


Houſebreaking. 


1 Ju. Whether on an indictment 


on 1 Edw. 6. c. 12. for break- 
ing and entering a houſe in the 
day-time, evidence of breaking 
an inner door open, and the 
lock of a cupboard, after having 
fraudulently obtained admiſſion 
into the houſe, is ſufficient to 
ſupport the indictment, Hamil- 
ton and Chefſer's caſe, 286 


2 The 3 & 4 Will. and Mary, 
c. 9. takes away the benefit of 


Clergy from perſons aidigg 
and F aſſiſting houſebreakers 
0 under 3 * 0. 1 5. Amme, 5 


ndictment. 


i * 


1 The manner in which an indict. 


ment againſt a bankrupt for con- 
cealing his effects muſt charge the 
offence, Frith's Cac , 132 


2 The Court will not quaſh an i in- 


dictment after the priſoner has 


15 pleaded, and the Jury are charged 
do try it, on account of a defect 


in form, but will put him on his 
defence, and enter a verdict of 
acquittal, WET 14 


3 A priſoner, on his acquittal, is 


intitled ex debito juſtiti to a copy 
of his indictment, unleſs the ac- 
quittal was owing to defect of 
form, or the incompetency - 


. witneſles, Brangan's, Caſe, 
4 In an indictment for os at 


common law it is not neceſſary 
to charge that the offence was 
ꝛwilfully eommitted, but on the 
ſtatute 5 Eliz, c. 9. the word 


- wwilfully is an eſſential . 


of the offence, Cox's Cafe, 


5 In an indictment on the 9 Geo. i. 


c. 22. for ſhooting at a mare and 
colt, it is not neceſſary to aver 
that they are cattle within the 


meaning of the act, Paty's «+ 


83 
6 In 


10 


lict. 
on- 
e the 
12 
1 in- 
has 
efect 
n his 
& of 


= 14 
u, is 
copy 
e ac- 
ct of 
y of 

32 


Iry at 
eflary 
Was 
n the 
word 
iption 

82 


PRINCIPAL MATTERS. WE 
6 In an indictment for forging 2 14 In an indictment for forgery a 


will, it is ſufficient to ſay © a 


_ « certain paper writing, purport- 


« ing to be the laſt will, &c.“ 


| Birch and Martin's Caſe, 92 


7 If an indictmentjointlycharge two 
principals with two diſtinct felo- 


nies, in ſeparate counts, and then 
charge an acceſſary with a know 


ledge of their having committed 
the offence aforeſaid, the uncer- 
tainty to which of the antecedent 
felonies this relative applies, will 
vitiate the indictment, C. Gra- 
ham's Caſe, . 


8 An indictment for burglary and 
ſtealing to the amount of for 
ſhillings contains in itſelf with- 
out any diſtin count, every 
charge that is neceſſary on the 

12 Anne, c. 7. Vithal and Over- 
„nd DTT IOC ION 


9 An indictment for murder muſt 


bſcate that-the priſoner gave the 
_ 1 deceaſed a mortal wound, Lads 


Caſe, — 5412 
10 An indictment will not lie for 


facilitating the eſcape of a pri- 


ſoner, if the commitment was on 
ſuſpicion only, R. MWalter's Caſe, 
oe bt? 114 
11 An indictment on 8 & Will. 
3. c. 26. for putting off bad 
money, muſt ſtate that it was not 
cut in pieces, Palmer's Caſe, 120 


12 Ifan indictment be good in itſelf, 


tautologous words ſhall be rejected 


as ſurplulage, Morris Caſe, 127 


13 An indictment for perjury, in a 
cauſe tried at the Aſtizes, may al- 


lege the oath to have been taken 


before one of the Judges in the 
commiſſion, although the names 
of both the Judges were, as uſual, 


inſerted in the niſi prius record, 


 Alford's Caſe, 179 


- deſcription to a common intent of 
the perſon intended to be defraud- 
ed, is ſufficient, H. Lovels Caſe, 
b 43 4 282 
15 In an indictment for burglary, 
or for OY in the dwelling- 
 kowſe, the name of the owner of 
the houſe muſt be ſtated, hit“ s 


16 An indictment will lie for forg- 


ing a bill of exchange although 


the paper is not ſtamped, Rex v. 
 Hawhkeſwood, 292 
17 If a corporation proſecute, the 
indictment muſt uſe the corporate 


name, Patrick and Pepper's 7 


18 An indictment on the ſtatute 
4 Geo. 2. c. 32. for ſtealing lead 
from a church, which is a bui/d- 
ingwithin the meaningof the Act, 
need not ſtate the perſon in whom 
the freehold of the church reſides, 
J. Hickman's Caſe, © 358 


19 An indictment for ſtealing from 
the Invalid Office at Chelſea, the 
lower part of which is uſed by the 

Pay- maſter for Government buſi- 
neſs, muſt lay it to be the houſe of 

_ THE Kin, Peyton's Caſe, 364 


20 An indictment for breaking the 
22 of Sir Henry Hungate, at 
Mpitehall, is bad, for it ſhould 
be laid to be © the King's Man- 
<« ſion-houſe called Whitehall, 
pg: 65 2364. notis 
21 An indictment for breaki 
open a chamber in n. Na 
muſt lay it to be the houſe of the 
King, Burgeſſes's Caſe, 304. notis 
22 An indiftment for breaking the 
houſe uſed by the African Com- 
pany, mult ſtate it to be the man- 
ſion of the Company, and not of 
3 © "ws. . 
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the particular oficer whole a- 
partment was broken oper 
. 

23 An indictment on the 3 & 4 
Will. and Mary, c. 9. omitting 
toſtate bywhom the lodgings were 
let, is bad, Anne Pope's Caſe, 377 

24 An indictment for facilitating 
the eſcape of a priſoner, contrary 
to the 16 Geo. 2. c. 31. cannot 
be maintained if the commitment 
of fuch priſoner was oy on ſuſ- 

Picion of felony, Rex v. 

| 4oI 

25 An inditment in which the ad- 
dition of the priſoner's name is 

placed after the alias dictus, and 
ngt after the ſirſt name, is bad, 

Major Semple's Caſe, 469 

26 The caption of an indictment 
muſt ſhew that the Court where 
it is found had juriſdiction over 
the offence 


„ Kex v. Fearnley, 


475 


27 Anindictmentis good, although 
the word cbattels is improperly 
introduced, for it may be rejected 


as ſurpluſage, Morris's Caſe, 525 
28 An inſenſible indictment may 


de made good by rejecting ſuch 
words as obſtruct the ſenſe, Red - 
man's Caſe, | 536 


29 An indictment on the 30 Geo. 
2, ©. 24. for obtaining money 
under falſe pretences muſt ſtate 
what the falſe pretences were b 
which 2 was Sabel 
Rex v. Maſon, 548 


30 An indictment will lie for tak- 


ing à dead body from its grave, 
although intended to be uſed for 
the purpoſes of diſſection, Lynn's 
Caſe, | 360 
31 If an Act of Parliament veſt 
property in truſtees by a partic u- 


reentff, 


lar deſcription, without, incorpo- 
3 the indictment muſt 
lay the property to be in them by 
their proper names, and ſubjoin 
the particular deſcriptiontodenote 
the capacity in which they are 
authorized to act, Sherrington 
and Bulkley's Caſe, 578 
32 An indictment for not repair- 
ing a common highway, leading 
from A. to the pariſh of B. is 
excluſive of B. although it after- 
wards allege that the part of the 
ſaid road which is out of repair 
is in the pariſh of B. Rex v. 
Gamlingay, 596 
33 Two indictments for the ſame 
offence, one for the felony under 
a ſtatute, and the other for. the 
miſdemeanor at common law, 
ought not to be preferred or 
found at the ſame time, Mar 
Doran's Caſe, bo# 


34 2 indictment 25 Will. and 8 
ary, c. 9. againſt -e perſons 

for robbing a lodging muſt — 

a joint contract, Goddard's Caſe, 

| | 617 


35 An indictment on the ftatute 
6 Geo. x. c. 23. muſt ſhew that 
the aſſault and the injury to the 
clothes were committed at the 


ſame time, Williams's Caſe, 597 
36 An indictment for a robbery on 


a woman in her maiden name 
is good, although ſhe marry be- 
fore the indictment is preferred, 
Turner's Caſe, 606 


37 An indictment for a highway ' 
robbery muſt ſtate that the aſſault 
was felonioufly made, Pelfry- 
man's Cafe, 641 


38 An indictment for a miſdemea- 
nor on 22 Geo. 3. c. 58. againſt 
a receiver of ſtolen goods, need 


PRINCIPAL MATTERS. xiii 


not aver that the principal has 
not been conyicted, ter's 
Cafe, 7 by 660 


. 


39 Anindictment for an aſſault de- 


ſeribing the defendant as © late 
« of A. in the county of B.” 
without ſtating that A. was a 
pariſh, is bad, Mathew's * 

4 


40 An indictment for an offence 


at common law is not bad for con- 
cluding againſt the flatute, _ 


41 An indictment on 3 & 4 Will. 


and Mary, c. 9. ſ. 5. is good, 
without ftating that the goods 
were then let, &c. Burnell's Goſe 


42 An indictment for forging a 


bill of exchange ſtating that it 
purported to be directed to John 
King by the name and deſcriptfon 
of John Ring is bad, Reading's 


See alſo Reeves's Caſe, 933 
And Gilchrift's Caſe, 757 


43 In an indictment for forgery 


the inſtrument charged to be 
forged, muſt be ſet out that the 


Court may ſee whether it is an 


inftrument within the ſtatute 
againſt this offence, Lyons Gaſs 
I 


44 An indictment on the 1 5 & 16 
Geo. 2. c. 28. for uttering bad 


money by the common trick 
called ringing the changes, is 
good, although it do not ſtate 
that it was uttered in payment as 
and for good money, for the words 
of the ſtatute are in the disjunc- 
tive, © utter OR tender in pay- 


te ment,” Franks's Caſe, 736 


45 An indictment for a fraud at 


common law charging the falſe 


47 An indictment. for Beating in 
the dwelling-houſe, perſons be- 


pretence to have been made. to 
one perſon, and the deceit to have 
been practiſed on a different per- 


| ſon, is bad, Lara't Caſe, 739 
46 An indictment on the ſtatute 


16 Geo. 2. c. 31. which makes 
it felony to aid and aſſiſt any pri- 


ſoner in an attempt to e his 


eſcape, charging the priſoner 
n aided and aſſiſted 


ſuch attempt, need not ſtate that 


the party aided did attempt to 
make the eſcape, Tilley's caſe, 
| 8 759 


ing therein, and put in fear, muſt 
ſtate that the perſons were put 
in fear by the priſoners, Ether- 
„ / 006. 


48 An indictment for forging a 


transfer of ſtock is good, al- 


though the ſtock never had been 


accepted by the perſon in whoſe 
name it ſtood, and although the 
transfer was not witneſſed ac- ' 
cording to the rules and directions 
of the Bank, Gade caſe, 847 


49 An indictment for burglari- 


riouſly breaking and entering the 
houſe of A. with intent to fteal 


the goods of B. although no 


perſon of the name of B. had 


any property in the houſe, is 


good, Fenks's caſe, 896 


50 An indictment on the ſtatute 


37 Geo. 3. c. 70. for ſeducing 
ſoldiers need not ſet out the means 
uſed for that purpoſe, nor aver 
that the priſoner 4new the per- 
ſon endeavoured to be ſeduced 
to be a ſoldier, Fuller's caſe, 916 


51 An indictment on 37 Geo. 3- 


c. 70. is good, although it charge 
in one count two of the offences 


£ 


- men- 
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mentioned in the Act, viz. that to be ſworn depends upon their 6 
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þ | the priſoner endeavoured to in- underſtanding, PowelPs caſe, 128 { 
3 cite the ſoldier «© to commit an 1 3 TAG f 
Ml , Au. . to 2 Therefore an infant witneſs, p 
#9 > . ? 3 — 1 e 4 1 | 
= commit traitorous and muti- V9 even beate of age, if ap: ; 
Wy © nous practices,” Fuller's caſe, Priſad of the nature of an oath, 
[1 #5 „ e 9 6 muſt be ſworn, for no teſtimony 
1 52 An indictment for perjury, lay- 2 Brafer he 92 72 ; 
Wt, ing the offence, to have been | ” A er 0141837 10 
Wl. committed *© at the Guildhall of f : f 
FF « the city of London” is bad, fo Informations. _— 
Wi - the venue muſt be laid from ſome See Accomplice, Confeſſion, t 
.= hh 2 , 
f 
. out the in | | 
w_— | to its tenor, but it need not de- By 7 Geo. 2. e. FI afſault an- 8 
4 © ſcribe the purport of the inſtru- 9 8 with any offen as 2 4 
WW - ment, Reeves's caſe, 948 oer by menace, or in or by any 
8 An ind he ſt. forcible and violent manner to a 
0 1 : 54 _ r * N * _—_ demand any money or goods of k 
0 1 falſe 3 or oftener or from any other perſon, with 5 
N within ten days, muſt ſtate the en 5 1 „. 4 
7 ind þ . 1 1 n 
ly whole charge in one count, E. 8 r 1 e 303 m 
11 Tandy's Caſe, 970 2 An indietment on this ſtatute © 
* Same point, Scott's caſe, 992 muſt ſtate that the aſſault was th 
4 PI 2 eel made with an offenſive weapon, C 
55 An indictment on 15 Geo. 2. or that a demand was made of 
e. 28. for uttering counterfeit money or goods, Fackſon's caſe, 
money, . boy the ſame. time Sed Su. 303 
other counterfeit money in cuſ- 3 But the demand may be made by 1 If 
- tody, is good, although it do not WP U } if ? 
| allege the offender to be a com- ©* pay fo ge 4 22 l b 
mon utterer of falſe money, Scott's man denf and dumb ſtop a car- Ms 
caſe 75 OT riage, and put his hat .into the mi 
1254.6 Wo | h coach with one hand, while hs ler 
56 An indictment for e bor aſſaults the paſſengers with the ar 
ing the goods ſtolen to be the other, P. Parfait's caſe, 23 ca) 
property of Victoire Baroneſs We 8 1 
Turtbeim, if ſhe was always 4 The fault and the demand muſt H 
known by that appellation, is be made on the ſame perſon or int 
good, although the name of the perions, Thomas's caſe, 372 dic 
proſecutrix is Selina Fietcire, and 5 & commitment, on 7 Geo. 2 co 
ide words © Baroneſs Jurtheim? C. 21 charging that the defen- 4h 
; 6 R » a o . . 0 « 
her title only, E. Sully caſe, 1995 dant, „with force and arms, 3 Sa 
| . “ made an affault on A. with 
$3 Infant. | © intent felonioufly to ſteal, 4A 
1 The teſtimony of infants cannot <« take, and carry away from the i 
be received in any caſe except * perſon of the ſaid 4. &c.” is A 5 


- pon oath, and their competency bad, Remnant's caſe, 


6663 
6 The 


4 A Scotch Covenanter 2 be 


PRINCIPAL MarTE ns. key 


6 The manner in which an aſ- 
fault with intent to rob muſt 
be charged in an indictment on 
i # KEYS x _—— R 
the ſtatute 7 Geo. 2. C. 22. Mon- 
teth's caſe, 1142136 55 5 Ni 809 


W 
On a ſpecial verdiẽt for felony in 


ſtealing charters concerning the 


ment for the zreſpaſs, 17 


Juriſdiction. 


the land, at the diſtance of two 
hundred yards from the ſea, and 


of criminal law, by the cere. 
mony of holding up his hand 
without kiſſing the book, F724 | 


13 IWalker*s caſe, . 
5 If a priſoner indicted for felony, 


© © 
If a loaded piſtol be fired from 


a man be thereby maliciouſly 


killed in the water, two yards 


from the ſhore, the offender ſhall 


be tried 1 the Admiralty Juriſ- 
diftion ; 
mitted where the death happens, 


or the offence is com- 


and not at the place from whence 


the cauſe of the death proceeds, 
Coombe*s caſe, 4 


FULY: 


1 If the ſheriff return the Jury to 


try an indictment in which he is 
the proſecutor, the. objection 
muſt be made by way of hal- 
lenge, and cannot be moved in 
arreſt of judgment, Shepherd's 


caſe, 


intention with which à priſoner 


did the act which is alleged to 


conſtitute the crime he is charged 
with, Pear's caſe, 9433 


3 Same point, Tunnard's caſe, 


25 5. notis 


ſworn as a Juryman in a Court 


1 7 may be committed of a 7 
ſingle Bank-note, although the 


and with whom the Jury are 
charged, be, by ſudden il 
rendered incapable of remaining 
at the bar, 8 may be dij- 
inheritance, which is not felony, charged from tt 

the Court will not give judg- 


neſs, 


e trial of that 
indictment, and the priſoner, on 


his 3 tried before another 


Jury, Stephenſon's caſe, 618 


So if a Juror be taken ill during 


the trial of a priſoner for felony, 
the Jury may be diſcharged, and 


the remaining eleven, together 
with a new Juror, re- ſworn to 
try the priſoner, Scalbert's caſe, 
Le 
Larceny. 


2 Geo. 2. c. 25. which makes the 


| F219 
2 The Jury are the judges of the 


than be fc delivery of them 
e owner's wife, Harri- 

_* ſon's caſe, 9 
4 It was not larceny by the com- 
mon law for a caſhier of the 


VOL. 1. | a 


ſealing cht in action felony, 
ſpeaks only of Banl-notes in the 
plural number, Haſjel's caſe, 1 


Larceny cannot be committed 


of a commiſſion iſſued out of 
Chancery for the purpoſe of ſet- 
tling the boundaries of a manor ; 
for it fivours of the realty, 
Weſtheer's caſe, . 134 


A priſoner cannot be found guilty 


of larceny if it appear that ha 


couldnot otherwiſe get the goods 


from t 
56 


Bank 


7060 
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Bank to enibezzle an India Bond 
committed to his care purſuant 


to the ſtatute I2 Geo. 1. c. 32. 


Maite's caſe, | 33 


x To obtain goods of a tradeſman 
under pretence of purchaſing 


them, f is 9 8 raed oe _ 


6 If a Were of the e = 
. ſecrete a letter containing money, 


be cannot be indicted on the 


5 Geo. 3. c. 25. but may be in- 


dicted of ftealing the money at 
common law, Skutt*s caſe, 124 


7 To pull wool from the bodies 
of live ſheep and lambs, if done 


with an intent to ſteal it, is lar- covyn uſe, he is guilty of larceny; 


for the peſſaſſion is not out of the 


ceny, Martin's caſe, 205 


8 Soalfo larceny may be committed 
by taking me milk from a cow, 
&c. 5 206. ibid. 


9 If a perſon obtain a horſe under 
it, the delivery 
of it to him by the owner does 


pretence of hiring 


not change the poſſeſſion, and 
therefore if the original hiring 
was with intent to ſteal it, he is 


thereby guilty of larceny, Pear's 


caſe, 253 
10 But if a hoeſe, be purchaſed and 
delivered to the buyer, it is not 
5 felony, though he immediately 
ride away with it without pay- 
ing the purchaſer money, Har- 
T 323 
11 To remove goods a anima fur andi 
from the head to the tail of a 
waggon, is not only a fufficient 


taking, but a ſufficient. carrying | 
away, to conſtitute the crime of 


larceny, Coflet's caſe, 271 


12 But if the package intended to 


be ftolen lies in a horizontal 
poſture, and be only raifed from 


is larceny, if it a 8 that the 


meditated deſign to obtain the 
. property feloniouſly, | Rex „. 


17 If a sun Vahr to whom goods 


have been delivered by his maſter 
to carry to a euſtomer, ſell then 


by 5 To take away the property u 


ing cards, is larceny, if the Jun 


16 To conſtitute at] larceny, oi 
uny ſpecies of larceny, when th 
taking to a certain amount con. 


be taken to that amount at on? 


17 To obitia. a bill of exchange 


the groand and ſet perpendicy. 18 


latly on its end, without being 0 
removed from the place where _ 
it was originally depoſited, this it 


is not a iuMcient afportation, 2 
8 271. notis. 


9 To obtain Pürpeny from ano- pr 


by the practice of ring. dropping ge 


practice was uſed with a pre- 


Patch, | 273 


and convert the money to hi; 


MasTER by ſuch delivery, V. 
r 


another under a pretence of pla. 


find it was done with precon. 
certed deen to rob, Rex », 
K | 303 


ſtitutes the crime, the goods mul: 


and the ſame time, Petrie s caf, 
329 


from an indorſee under Ppretenc: 
of getting it diſcounted is la- | 
ceny, if the Jury find that f ne 


indorſee did not intend to lea dn 
the bill in the priſoner's polic: 


ſion without the money, and . e. 
that he undertook to diſcount ! 55 a 
with a preconcerted deſign t pp 
convert it t6 his own uſe, Nn 10 en 
v. Aichls, 8 gg 
; Tay 
18 a, 


PRINCIPAL MATTERS. 


18 To obtain gold coin on pretence 


&. 
in of getting it changed, if done 
uk, with premeditated deſign to 
this ſeal it, is larceny, Anne Atkin- 
) Jon's caſey 339. 10 
tis, 19 $0 to obtain a Bank-note under - 
ano- pretence of going to a banker's to 
bping get it changed, CampbelPs caſe, 
t the 6 
pre- 20 To aid and af a perſon in 
n the obtaining money by the practice 
* „. ring-dropping, is larceny, H. 
273 Moore's caſe, Big: 354 
21 Stealing goods from a barge 
_ aground in ebe is hot 
| them a larceny- on a navigable river 
reeny; Pike's caſe, 2 357 
of the 22 To ſteal lead affixed to a church 
ry, M. is a larceny within the penalties 
25 of 4 Geo. 2. c. 32. for a church 
5 is a building within the meanin 
=p of the Act, Hickman's caſe, 3 58 
of play- . 
he Jun 23 To ſnatch an ear- ring from a 
precon- Lady's ear, ſo as to ſeparate it 
Rex . from the ear, is a ſufficient tat. 
303 ing and carrying away to conſti- 
RED tute larceny, although it be 
wen 0 afterwards found among the curls 
ct of the hair, Lapier's caſe, 360 
zods mul: IA To remove ſheets from a bed, 
nt at on? and to carry them into an ad- 
rie's c, joining room with intent to ſteal 
3 them, is larceny, 362. notis 
exchange s To take plate from a trunk, 
- pretenc: Wi end lay it on the floor with in- 
ed is la- tent to ſteal it, is a ſufficient 
| that e ng and carrying away, C. 
d to lea ds caſe, 362. notis 
we my 1 b But if a thieF order the true man 
wird dun u 0e lay his goods on the ground, 
Jefign. but is detected in his intention 
uſe. . to ſteal them before he has taken 


them up, this is neither a taſing 
nor a carrying away, E. Farrel's 
cue, 362. notis 

e 2 


33" 


18 To 
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27 A priſoner indicted on the 
12 Ann. c. 7. for ſtealing to the 
amount of forty ſhillings, cannot 
be convicted of the capital part 
of the offence if it appear that 
the larceny was committed in 

his awn houſe, E. Thompſon's caſe, 
Ss E 120n AIP 
28 To conſtitute larceny, the felo- 
nious intention muſt exiſt in the 
mind at the time the property is 
obtained ; for if it be obtained 
by fair contract, and afterwards 
audulently converted, it is no 
felony, Charlewaod's caſe, 456 


29 Larceny cannot. be committed 
where there is a privity of con- 
tract between the parties; but 

. if that privity be once determin- 
ed, the goods be afterwards 
taken with intent to ſteal them, 
it is felony, ibid. 458. 


30 If a parcel be left accidentally 
in a hackney- coach, and the 
coachman, inſtead of reſtoring 
it to the owner, detain it, open 
it, deſtroy part of its contents 
and pledge the reſt, with an 
intention to convert them to his 

. own uſe, he is guilty of larceny, 
W. Mynne's caſe, 4560 


caſe, 

| 463. notts 

32 If a perſon hire a poſt-chaiſe 
for an indefinite length of time, 
as, „to go round the north,” 
and feloniouſly convert it to his 
own ule, he is guilty of larceny 

if the Jury find that the ſelonious 
intention exiſted in this mind-at 
the time he hired the chaiſe, 
Major Semples caſe, 470 

33 If the jury-find that a perſon 
unlawfully obtained the goods of 
a tradeſman under a falſe pre- 
tence of being ſent by a cuſtomer 

tor 


31 Same point, Sears 
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for them, and that having ſo 
obtained them he unlawfully con 
verted them to his own uſe, it i® 
not larceny but only a fraud, 
Cockwaine's caſe, 562 


34 But if a perſon, under pretence 
of coming from the cuſtomer of 
a tradeſman, contrive to ex- 
change a parcel of no value for 
2 parcel of goods with the ſer- 
vant of ſuch tradeſman, and the 
jury find that the exchange was 
feloniouſiy made, it is larceny, 
John I ilkinss caſe, 580 


35 To obtain a Bank-note under 


pretence of going to a banker's 


to get it changed, is larceny, 
Campbells's caſe, 642 


36 To obtain the property of ano- 
ther by the practice of ring- 
dropping with intention to ſteal 
it, is felony, Owen's caſe, 652 


37 If a perſon be induced to play 
at hiding under the hat, and {take 
down his money voluntarily on 

the event, meaning to receive 
the ſtake if he wins, and to pay 
it if he loſes, taking up the ſtakes 
fo depoſited by him on the table, 
is not a felonious taking, al- 
though the party was made to 
appear to win the money by 
fraudulent conſpiracy and collu- 
ſion, Chappel's caſe, 698 


38 If a tradeſman ſell a ſtranger 
goods, enter them to his debit, 
and make out a bill of parcels 
for them as goods bought, and 
the goods are delivered to the 
purchaſer, an indictment will 


not lie for obtaining tnem felo- 


niouſly, although the tradeſman 
ſold them for ready money, never 
intending to give him credit, and 
it appears that the priſoner had 


taken the apartments, do which 
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he ordered them to be ſent, for 
the purpoſe of obtaining them 
fraudulently, Parkes's caſe, 703 


39 A perſon who induces another 
to deliver Bank-notes'to him by 
the practice of ring-dropping, on 
a condition that if he does not 
reſtore them in ſuch a time the 
entire value of the ring ſhall be- 
long to the perſon delivering the 
notes, is guilty of felony ; for 
although the poſſeſſion of the 
notes 1s parted with, the pro- 
perty ftill remains with the 
owner, Watſon's caſe, 730 


40 To conſtitute the offence of 
larceny, the property taken muſt 
not only be of value to the per. 
ſon from whom it was obtained, 
but muſt be alfo taken from his 
peaceable poſſeſſion, Mrs. Phi. 
r 
41 It is felony for the confidential 
clerk-of a merchant to take a bil 

of exchange unindorſed from the 
bill box, and- convert it to hi 
own uſe, although he was in 
the habit of tranſacting the caſ 
concerns of the houſe from week 
to week; for as it had not been 
delivered to him for ſuch pu- 
poſe by his employers, it is: 
tortious taking from the poſſeſ- 
ſion of the maſter, Chipchaſe 

„ . by 
42 If à priſoner be charged wid 
burglary and ſtealing the good, 
the proſecutor, on failing to 
prove that theſe facts were com- 
mitted on the day laid in tie 
indictment, cannot be admit 

to prove that the larceny ws 
committed on a prior day, Jer 
dercomb and Abbot's caſe, Vil 


43 If a cornfactor purchaſe a 1 
ſel laden with corn, and {i 
his lighter to fetch it from n 
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vere com- 
id in the 

admittel 
ceny v 
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ſe, 816 


haſe a vt 
and {en 


t from 0 
{by 


tor's . poſſeſſion, Abrahat's- caſe, 


> 
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ſhip in looſe bulk, and the ligh- 


terman contrive to havea certain 
portion of it put into ſacks by 
the meters on board the ſhip, 
and take the corn fo ſacked felo- 
niouſly away immediately from 
the ſhip, he may be indicted for 
ſtealing the property of the corn- 
factor, although it was never 
put into his lighter, or other- 
ways reduced into the cornfac- 


960 


44 Same point, Spear's caſe, 962 


45 Previous to the paſſing of the 


ſtatute 39 Geo. 3. c. 85. if a 
banker's clerk or caſhier who 
was intruſted to receive Bank- 


notes and money at the ſhop 


counter, inſtead of putting them 
into the caſh or bill drawer, 
ſecreted them and converted 
them to his own uſe, it was a 
mere breach of truſt, and not 
felony ; for the property was 
never in the banker's boſſeſon, 


Bazeley's caſe, 973 


4b A perſon who procures poſſeſ- 


ſion of a houſe under a written 


agreement between him and the 
landlord for a leaſe of twenty- 


one years, with a fraudulent in- 


— 


tention to ſteal the 
thereto belonging, is, by ſteal- 
ing the lead fixed to the houſe, 
guilty of larceny on the ſtatute 
4 Geo. 2. c. 32. Munday's caſe, 

N 991 


Teen 
By 9 Geo. 1. c. 22. to end an 


anonymous letter, or à letter 


with a fictitious name, demand- 


ing money, veniſon, &c. is death 
without clergy, 8 499 


3 


ing its contents, Girdibood's caſe, 


6 The ſtatutes of 9 Geo. 1. c. 22. 


fixtures 


2 By 27 Geo. 2. c. 15. to ſend any 


ſuch letter, threatening to kill 
or murder any perſon, or to 
burn their houſes, barns, ſtacks 


of corn, &c. though no money 
or veniſon, &c. be demanded, is 
death without clergy, 


499 
By 30 Geo. 2. c. 24. to end or 


deliver any ſuch letter threaten- 


ing to accuſe any perſon with a 


crime, with a view to extort 


money, incurs a diſeretionary 
puniſhment of fine, impriſon- 


ment, pillory, whipping, or tran - 
- ſportation, 


500 


4 Proof of a priſoner delivering a 
threatening letter, ſealed up, to 
ua a perſon, to carry it to the poſt. 


office, 1s evidence of his know- 


I69 


5 If ſuch letter be delivered by a 


priſoner in London, directed to a 
perſon in /4:iddleſex, he may be 
tried in the county where the 
letter is ultimately received, ibid. 
| 170 


and 27 Geo. 2. c. 15. do not ex- 


tend to the caſe of a priſoner's 


delivering a threatening letter 
himſelf, for that is not ending 


it within the meaning of the 


words of thoſe ſtatutes, Ham- 
mond's caſe, 499 


The ftatute 9 Geo. 1. c. 22. re- 
ſpecting threatening letters, is 
not repealed by the ſtatute 
30 Geo. 2. c. 24. upon the ſame 
ſubject, Robinſon's caſe, 869 


8 A Bank-note is a valuable thing 


within the meaning of the ſtatute 
9 Geo. I. c. 22. ibid. 


9 A demand of money, veniſon, 


or other valuable thing, is ſuffi- 
| ciently 
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ciently made by ſignifying an 
intention to impute the crime of 
murder to the party from whom 
it is attempted to be obtained 
Wien | ibid. 
10 A letter ſigned by two initials, 
as R. R. isa letter without a name 
' ſubſcribed thereto, within the 
meaning of the ſtatue 9 Geo. 1. 
C. 22. | 


11 A letter threatening to accuſe 
a perſon of an unnatural crime, 
unleſs he re-delivers. to the 

. writer a promiſſory note which he 
had before given him in diſ- 
charge of a he. is not within 
30 Geo. 2. c. 24. Major's caſe, 


894. 


Lodgings. 

1 Lodgings are the manſion- houſes 
of their reſpective inhabitants, if 
the landlord do not fleep under 

the fame roof, See Bury ary. 
Houſe. | 

2 An indictment on the 3 Will. 

and Mary, c. 9. muſt ftate by 
whom the lodgings were let, 4. 
Popes cafe, _ 7 {5 V7 P 


3 Two perſons cannot be convicted 
on the ſame indictment on the 


ſtatute of 3 Will. and Mary, 


C. 9. unleſs. 4 joint cantract be 
ſtated, Goddard's cafe, 617 


4. An indictment on 3 & 4 Will. 
and Mary, c. 9. is good, with- 
out ſtating that the goods were 
then let, &c. Burnell's caſe, 668 


5 An indictment for robbing lodg- 


ings, ſtating that they were let 


to the priſoner by 4. B. is ſup- 
ported by evidence that they 
Were let by his wife, 705 


6 A perſon who hires a ready fur- 
niſbed houſe is not guilty of 


ibid. 


2 A huſband cutting his wife's 


+: 
F 


* 
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felony within the ſtatute 3 & 4 
Will. 3. c. 9. by ſtealing any 
goods let to him to uſe 
with ſuch houſe; for the ſtatute 
extends to lodgings only, Pal. 
mer's caſe, | 782 


M. 


| Maiming. 


1 By the 22 and 23 Car. 2. c. f. 
it any perſon ſhall on purpoſe, 


and by lying in wait, unlawfully 
cut out or diſable the tongue, 


put out the eye, ſlit the noſe, 


cut off the noſe or lip, or cut off 
or diſable any limb or member, 
of any perſon, with intention in 
ſo doing to maim and disfigure 
ſuch perſon, he ſhall ſuffer you 

02 


throat while in bed, and making 
thereby a wound three inches in 
length acroſs her neck, is not a 
maiming or lying in wait within 
this ſtatute, Lee's caſe, bl 


3 A large tranſverſe wound across 


the noſe, ſo wide and deep as to 
render the bone viſible, is a fit. 
ting of the noſe within the penal- 
ties of the Coventry Act, al- 
though the noftril is not thereby 
perforated, B. Carrol's caſe, 66 


4 To follow an accomplice in 


picking pockets, with intent to 
maim any perſon who ſhall ap- 
prehend him, is a lying in wait 
within the meaning of the Co- 
ventry Act, ibid. 


5 By 9 Geo. 1. e. 22. if any per- 


fon or perſons thall unlawfully 
and maliciouſly kill, mar, ot 
wound any cattle, every — 

0 


* 4 


an 
wad 
atute 
Pal. 
782 


not a 


vithin 
61 


across 
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ſo offending {hall ſuffer death, 
without the benefit of Cler- 


e eee 


b Feten, aiding and aſſiſt- 
ing, are. equal] «: guilty with 
ly 


thoſe who actu commit the 


fact, Simm's ae, 


7 The 9 Geo. 1. c. 22. was de- 
ſigned to extend the offences de- 
ſcribed i in the 22 and . 
c. I.; and therefore horfes, 


mares, and colts, are included 


in the word: cattle, N 5 "a 


$ To Wing an offender within * 
22 and 23 Car. 2. c. T. both the 
malice and the lying in wait muſt 
be proved to have been with in- 
tent to maim and disſigure, Ticé- 
ner's caſe, ile 222 


9 What acts ſhall be conſidered as 
evidence of lying in wait with 
intent to maim, Mill's caſe, 294 


10 To conſtitute the offence un- 


der the Black Act of maliciouſly | 


maiming cattle, it muſt appear 
that the maiming was committed 


from a malicious motive to the 


owner of the cattle, Pearce's caſe, 
594+ 


11 Same point, Heaws caſe, 


59 5. notis 
12 Same point, Shepherd's caſe, 609 


Manſlaughter. 


1 A quarrel aroſe between ſeveral 
ſoldiers and a number of keel- 
men; one of the ſoldiers, to 
protect himſelf and his comrades 
from the affaults of the mob, 
drew his ſword, and miſtaking 
a perſon paſſing by for one of 
the keelmen, ftrikes bim on the 
head with ** ſword, of which 


e 4 


78. notis 


blow he died. This was ad- 
judged manſlaughter only, F. 
Brown's caſe, HE 


A. and B. ſuddenly quarrel : 8 
on ſome provoking language 
ſeizes 4. by the collar; a fight 


enſues; — 2 both fall to the 


ground; and, while ſtruggling 


85 the ground, B. receives 


mortal wound from a knife 
which A. held in his hand: 

This adjud ged nanſlaugbrer only, 

Snow's caſe, . BY 0 


: Quære, If a peace · offer, in 
ilſegally executing a warrant, 


be, in the tranſport of paſ- 
ſion, ſtabbed by a woman who 
lives with the man intended to 
be taken up by ſuch warrant, it 
is manſlaughter only Mary Ady's 
caſe, 245 


4 Quære, Whether if a mother. 


in-law, on perceiving a fault 


| committed by her daughter-in- 
law in ſome work ſhe was doing, 


throw a child's ſtool at her and 
kill her, and then conceal her 
death, and hide the body, it is 


murder or manſlaughter, HazePs 
caſe, 4% : 


Milled Money. 


1 An indictment for putting off 


counterfeit milled money is ſup- 
ported by evidence, that the 
priſoner put off counterfeit mo- 
ney, though ſuch money was 
not edged; for the milling and 
the edging of money are different 


operations, Running's caſe, 708 


Miſnomer 


To a plea of miſnomer which ma 


be pleaded ore tenus, the ay 
of the Arraigns may reply, that 
the priſoner is known as well 


by 
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by the one name as dhe other, 
Bean caſe, F 1 


Money. 


1 Dollars, or Portugal money, not 
current by proclamation, are not 
goods within the meaning of 
24 Geo. 2. ©, 45. Leigh's 2 


5 


2 Aeney is St whthity the mean- 
ing of the ſtatutes 3 Will. and 
Mary, c. 9. and 5 Ann. c. 31. 

againſt the buyers or receivers 
Ca ſtolen LE or chattels, Guy's 


ee ee 
Bente are not 108 the 
ſtatutes againſt the receiving of 
_— gone Merris 4 89280 525 
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NI ould. 


1 A mould on which is made and 
Impreſſed the figure of one of the 
fides of the filver coin is com- 
prebended within the words fool 
or inſtrument in the latter clauſe 
of the 8 ande Will. 3. c. 26. 
TLennard's — 107 


2 A mould baxiog: only: the con. 
vex parts of the ſtamp of a ſhil- 
Jing, the head being inverted 
the letters reyerſed, is a 
mould on which is 5 858 and 
impreſſed the ſimilitude and ſtamp. 
of che current coin, 11. 105 


Murder. : 

1 To make accidental homicide 
murder, it mutt have happened 
in proſecution of fome illegal 
act, 7 
2 The bodies of executed mur- 
derets are, by the common law, 


at the difpoſal of the Kin 
Falls caſe, Pt 7 y 


3 But'by 22 Gea, . e. 37 the 


A TABLE OF THE 


Judge wei tries a murderer may, 
-after ſentence'of. execution: pro- 
nounced, order the body to be 
hung in chains, i notis 


4 On a conviction of petty trea- 


ſon, the judgment for diſſecting 
and anatomizing, and the time 
of execution, ought to be pro- 
nounced, although murder only 
is mentioned in the ſtatute 25 
. 26. notis 


5 But in murder, ins in-thoſe 
. caſes which are within the ſta- 
tute, the time and place of execu- 
tion are by law. no part of the 
- Judgment, ”. 4 26. notis 


6 In; caſes within the act, judg- 
ment ſhall be given for difſect- 
ing and anatomizing only; and 
not hanging in chains, 27. notis 


7 A petſon who has by a falſe and 


malicious accuſation of a capital 
ſelony procured an innocent man 
to be convicted, and who is exe- 
cuted in conſequence of ſuch con- 
viction, cannot be e for 
murder, $2 . 


8 Qu. Whether death 3 2 
by the violence of a rape be 
murder? Ladd's caſe, 112 


9 To kill a bailiff in the execu- 


tion of an attachment iſſued by 
the county-clerk in a cauſe in 
which he is plaintiff, is faurder, 
for ſuch is legal, . Baker's caſe, 
131 

10 S0 killing an officer. while be 
1s endeavouring to arreſt a man, 
upon 4 blank warrant is 'murder, 

| 133, notis 


Iz But guere, Whether a woman 
who in a tranſport of paſſion 
kills a peace officer who is about 
to take the man ſhe cohabits with 

to priſoh, under a warrant which 
FL turns 


turns 


turns out to be illegal, is guilty 


of murder or manflaughter, Mary 


Adyis eaſe, '' 245 


12 Murder committed at the Cape 
of Good Hope, or any where 
beyond the ſeas, may, by the 33 


Hen. 8. c. 23. be tried by ſpe- 


cial commiſſion in any county 
in England, Roche's caſe, 160 
13 If a maſter by premeditated 
negligence, exceſſive correction, 
or cruel uſage, cauſe the death 
of his apprentice, it is murder, 


14 Murder committed at ſea 100 
yards from the ſhore, by a ſtroke 
given from the lang, though at 


the diſtance of 200 yards, ſhall 


be tried by the High Admiral, 
Coombe's caſe, '' 432 


15 If two perſons be indicted for 
murder, the one as principal in 
the firſt degree, and the other 
as being preſent aiding and aſſiſt- 

ing to commit it, the Jury may 

find the principal in the firſt de- 
gree not guilty, and convict the 
| principal in the ſecond degree, 

Taylor's cafe, 398 


16 A perſon indicted for petty trea- 


ſon and murder, combined in one 


count, may be found guilty of 


the murder and acquitted of the 
treaſon, Radbourne's caſe, 512 


17. On the trial of an indictment 
for murder, the death of the per- 
ſon charged to have been killed 
may be collected from the cir- 
cumſtances, if incapable of being 


proved by other evidence, Hind- 
marſhs caſts D 648 
Nute. 


gee Arraignment, 


PRINCIPAL MATTERS. 


Ixxili 


Names {on wh 

1 The name of the owner of the 
houſe js eſſential in an indictment 
for burglary and ſtealing in thge 
dwelling-houſe; White's caſe, 
34 TI 88 a > Ax 5 — 286 


2 A corporation muſt proſecute by 


their corporate name; and the 
addition of ſuch name as a deſcrip- 
tion of the perſons of which the 
corporation is compoſed: is not 
_ ſufficient in an indictment, Pa- 
. trick and Pepper's caſe, 287 


3 A variance in the name. of the 
perſon from whoſe dwelling- 
houſe. goods are ſtolen. to forty 
ſhillings value, as „ Sarah 
Lun's” inſtead of “ Sarah Lon- 

don,“ is fatal to the capital part 
of the charge, N vodibard's caſe, 
, TOE, OR NTONEs 


4 In an indictment on 3 & 4 Will. 


and Mary, c. 9. for robbing 
lodgings, the name of the per- 
ſon by whom the lodgings were 
let muſt be ſtated, A. Pope's caſe, 


377 


5 In what name an indictment ſhall 
lay the property when it reſides 
in 7; 4 who are not incor- 
porated, Patrick and Pepper's 


, 287 


6 A peer of Ireland cannot ſue or 
proſecute by his name of dignity, 
but muſt deſcribed by. his 
proper name, with the addition 
of his degree and title, Graham's 
caſe, _ 619 

7 But where an indictment for 
larceny laid the goods ſtolen to 

be the property of Victoire 
Baroneſs Turkheim,” and it ap- 
| peared that ſhe always wy 
L that 
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424 


that name, though her real 
name was Selina Victoire, and 
Baroneſs Tarkbeim her title 


— 
1 


uPs caſe, 1005 


as R. R. is a letter without a 


name ſubſcribed thereto, within 
the meaning of the 9 Geo. 1. 
e. 22. Robinjor's caſe, 8069 


| 1 A perſon convicted of conceal- 


- ing naval ſtores, or of having 
them unlawfully in his cuſtody, 
may receive the corporal puni/h- 
| ment directed by 17 Geo. 25 
S. 40, although he is ready, 
and offers to pay the penalty of 
200. inflicted by the 9 & 10 
Will. 3. c. 41. Bland's cafe, 
um The name of the holder of a 
navy bill, ſigned on a proper 
receipt ſtamp, does not, on the 
face of it, purport to be a re- 
ceipt for money, within the ſta- 
tute 2 Geo, 2. c. 25. & 7 Geo. 
2. c. 22. Hunter's caſe, 711 


Navigable River. 


1 By 24 Geo. 2. c. 45. whoever 
- ſhall ſteal any goods, wares, or 


merchandizes of the value of 


\ forty ſhillings, in any veſſel on 
- a navigable river, ſhall ſuffer 
death without clergy, 62 


2: Dollars, or Portugal money, 
not current by proclamation, 
are not gods, &c. within the 
meaning of this ſtatute, Leigb's 
caſe, 5 . 02 
3 Stealing goods from on board a 
\ barge. a-ground in Limehouſe 
Deck, is not ſtealing on a navi- 
gable river, within the ſtatute, 
Pike's Caſe, | 357 


AD ot; was held good, E. 5 


A letter ſigned by two initials, e ee he e ee 
2 An indictment on the 7 Geo. 2. 


— 


j 


1+ n | 
_- Offenſive Weapon. 


C. 22. muſt ſkate that the aſſault 
was made with an offeuſive 
weapon, William Thomas Caſe, 
5 a od 

3 A common whip is not an of- 
fenſiye weapon within the 
meaning of the Black Act, 
. Fletcher's Caſe, 27. 


Order. 


1 What ſhall be conſidered an 
order for the delivery of goods 
within the ſtatute of 7 Geo. 2. 


C. 22. See Forgery.... --. | 
| P., ; 
-. Patdoti. © © 
1 If a general pardon come out 
between the time of arraign- 
ment and trial, priſoners ſhall 


have the advantage of it, al- 


though they neglect to plead it 


at the time of trial, Haines“ 


Caſe, 47 
2 On allowing a pardon which 
has been neglected to be taken 
advantage of in due time, the 
Court will order the priſoner to 
pay the proſecutor his colts, 
2 5 „ SY 3 ibid. 
3 The King's ſign-manual cannot 
de pleaded as a pardon, for a 
pardon muſt be pleaded ſub pede 
fegilli, Gully's Cafe, 115 


4 The form of allowing a pardon, 
and the effect of performing the 
conditions of it with reſpect to 
being found at large after ſen- 
tence of tranſportation, 263 

5A 


+ 


_ 


_ . PRINCIPAL MATTERS. — lar 
5 A pardon reſtores a perſon con- 7 An indictment for perjury, 


victed on the 31 Geo. 2. c. 10. 
for wing a ſai oath to obtain 
probate of a ſeaman's will to his 
competency, for a pardon not 
only clears the offence itſelf, 
but all difabilities incident to 
it, T. Reilley's Caſe, Jog 


1 On an indictment for perjury 
in an anſwer. in Chancery, it is 


ſufficient to prove the jurat, 


and that the name ſubſcribed is 
the hand-writi of the de- 
fendant, rris's Caſe 60 


2 By 31 Geo. 2. c. 10. ſ. 24. to 
tak 


e a falſe eath in order to ob- 
tain letters of adminiſtration to 
aà ſeaman's effects, is a capital 


offence, 509 


3 In an indictment on this ſtatute 
it muſt be proved, that the pri- 


ſoner is 9 * who too 
the oath, Rex. v. Brady, 368 


4 Nx. If a falſe oath, taken in 
the Cold of Doctor's Com- 
mons, for the purpoſe of ob- 


tiaining a marriage licence, is an 


offence indictable in the courts 
of common law, Alexander's 


Caſe, ; | 74 
5 In an indictment for perjury at 
common law, the words © falſe- 


« ly, maliciouſly, wickedly, 


« and corruptly,” imply © Wil- 
« fully ;” 07 the 5 Eliz. 


c. 9. it muſt be expreſsly laid to 
have been wilfully committed, 
Cox's Caſe, 82 


6 Perjury may be affigned on an 


oath, by which the party does 

not ſwear poſitively, but only 

that he belreves the fact he at- 

teſts to be true, Pedley's Caſe, 
ö 


366 


laying the offence to have been 


committed © at Th Guildhall of 


the city of London,” is bad, 


_ Harris's Caſe, | 928 


F perſonating. 0 


1 By 31 Geo. 2. C. 22. 1. 77, if 
any perſon ſhall perſonate any 


5 of ſtock in the pub- 


lic funds, thereby transferring 
or endeavouring to transfer the 
ſtock, or thereby receiving or 
endeavouring to receive the 


money as if he were the pro- 
prietor thereof, ſhall be 92485 


_ of felony, without Clergy, 4 


To obtain and indorſe a divi- 


dend warrant at the Bank in the 


name of a ſtockholder, is per- 
fonating a proprietor, and thera- 
by endeavouring to receive the 
dividend, although no attempt 
whatever be made to receive 
the money at the  pay-office, 
Francis Parr's Cafe, 12 487 


Poſt- Office. 


If a perſon employed by the 
Poſt-Office as a ſorter of letters 
embezzle a letter containing a 
bank-note, or any other of the 
ſecurities for money mentioned 
in the 2 Geo, 2. c. 25. he is 
thereby guilty of felony, al- 
though ſuch letter was entruſted 
to his care, HaſſePs Caſe, 1 


If a larceny be committed in 
the Poſt-Office to the amount of 
40s. the indictment, to ouſt the 


_ offender of Clergy under 12 


Ann c. 7. may lay it to be the 
dwelling-houſe of the Poſt Maſ- 


ters General, (Sed Quære. 


ibid. 


3 By 
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3 By 5 Geo. 3. c. 25. and 7 Geo. 9 If a letter- carrier ſecrete twe 


. 
& - 


* 4% 
22 
42 


3. e. 50. the benefit of Clergy is 
now taken from this offence, 
1 87 "79 3. notis 


- 
4 EF” is 
4 » 


0 


4 A perſon employed by the Poſt- 


meaning of theſe ſtatutes, al- 
— he has not taken the 


oaths required by 9 Ann. c. 10. 
ra. 
5 By che 9 Ann. c. 10. ſ. 40. to 


Bs # 


open, detain, or delay any let- 


ter delivered into any poſt- office 
or receiving-houſe, or into the 


4a 


hands of any letter- carrier, be- 


ſore delivery to the perſon to 


whom it is directed, except by 
Warrant under the hand of the 


Secretary 


y 


„ 
wt 


of State, incurs a 
forfeiture of twenty pounds, 3 


A priſoner acquitted on the 5 
Geo. 3. c. 25. as a charger and 


ſerter of letters, cannot be 


* 


7 * 
1 
* 


n 
— 


po 


* 
* 


1 


" 
- 
4 
4 


*** 


the ſtatutes 5 Geo. 3. c. 25. 


letter containing the ſecurities 
, for money therein deſcribed, 
. Shutt's Caſe, 124 


found guilty on another count 
inthe indictment, charging him 
nerally as a perſon employed in 


* 


the Poſt- Office, Shaw's Caſe, 92 


A letter-carrier who embezzles 


letters not containing any of 


the ſecurities mentioned in 2 
Geo. 2. 25. and ſecretes them 


merely for the purpoſe of de- 


frauding the Poſt-Office of the 


' poſtage, is not indictable under 


5 Geo, 3. c. 25. Sloper's Caſe, 


wed 94 
8 To ſecrete a letter containing 


money is not an offence within 


and 7 Geo. 3. c. 50. which 
makes it felony in any ſervant 
of the Poſt-Ofice to ſecrete a 


? 


We of the proprietor, Aickle's 


fraud, Sharpleſs and Greatrix's 


letters ſent by the poſt on diffe- 


rent days, each letter contain- 
ing half of the ſame bank-note, 


it is a capital offence, within 


a 8 7 Geo, 3. c. 50. and he may be 
Office is a ſervant within the 13 indicted cc that he . 


“ ſaid too letters containing the 


“e ſaid Bank-note, did. ſecrete 
the ſaid letters, &c.“ Moore's 
e; 
Poſſeſsion. 
If the owner bas diſpoſſeſed 
himſelf of the property at the 


time it is taken away, the of- 
fender cannot be 8 lar- 
£ 


ceny, Moore's caſe, 356 


For to conſtitute this offence 
there muſt be a felonious taking 
of the property from the poſſa/- 


337 


3 See alſo Patch's caſe, 273 
4 It muſt alſo, to conſtitute this 


oftence, be in the peaceable poſ- 
8 of the proprietor, Mrs. 
hipoe”s caſe, 774 


5 And therefore, when both po/- 


ſeſſion and property are parted 


with, there can be no larceny, 


Moore's caſe, 356 


The owner of a bank-note does 
not part with his poſſeſſion of it 
by incloſing it in a letter and 
delivering it to a letter-carrier 
to carry as directed, Haſſel“s 
caſe, "3 3 
A tradeſman does not part with 
legal poſſeſſion of his property 
when the delivering of it is ob- 
tained through the medium of a 


108 
8 Goods, 


ü eaſe, 


4 


— 


* 


PRINCIPAL MATTERS. 1 


8 Goods, though bargained for 


by a tradeſman, and hung over 
the back of a chair in the houſe 
of the purchaſer, while the 


tradeſman goes to fetch other 
goods which the purchaſer de- 


fired to ſee, are not, in con- 
ſtruction of law, delivered ſo 
far as to change the poſſeſſion, 
ibid. Be 108 


9 If a perſon obtain the delivery 
of a horſe under a pretence of 


hiring it, ſuch a delivery does 


not change the poſſeſſion, if the 
original hiring was anime fu 
randi, Pear's caſe, 253 


10 The poſſeſſion of property is 
changed by delivery, wherever 
there is a legal privity of con- 
tract exiſting between the par- 
ties, Tunnard's caſe, 255. notis 


11 The delivery of goods by A 
| MASTER to A SERVANT, for 
the purpoſe of their being car- 

\ ried to a cuſtomer, does not 
take the legal poſſeſſion of ſuch 
oods out of the maſter, Lm. 
Baſs's caſe, | 285 


12 A man does not diſpoſleſs 


himſelf of his property by de- 


livering it on a ring depoſited 
in the nature of a pledge, on a 


condition to have it reſtored to 


him on the redemption of the 
pledge, Moore's raft dos 5 
13 And therefore, money ob- 
| tained by the practice of ring- 
dropping, does not diveſt the 
owner of the poſſeſſion, Owen's 
caſe, 652, & P. Patch's caſe, 
| | 5 273 
14 Same point, Watſon's caſe, 7 30 


13 But the poſſeſſion- money, ob- 


tained by play, where the owner 


intended to receive if he won, 
and to pay if he loſt, is parted 
with by the owner's putting it 


down to the ſtakes to be played 


for, Nicholſon, Jones, and Cha- 

pel's caſe, * | 3 698 
16 Nor is the poſſeſsion changed 
by a clerk who had the ma- 
nagement of his maſter's caſh 
concerns, taking a bill feloni- 
- ouſly from the bill-drawer to 


chaſe's o LTIGG 
17 The receipt of money by 2 


© ſervant, on account of his maſ-. 
ter, does not put the ney 


into the poſſeſsion of the maſ- 
ter, Bazeley's caſe, , © © 973 


18 But now, by 39 Geo. 4. c. 85. 
ſuch receipt gives the maſter 
poſſeſſion of the property, and 
makes it felony in the ſervant 

to carry it felonioufly away, 
Bazeley's case, 973 

Practice. 

1 On an indictment being found 
for an aſſault, if the defendant 
enter into a recognizance to ap- 
pear, enter, and try his tra- 
verſe, he cannot be tried with- 
out entering his traverſe under 
the goal delivery, except he 
withdraw his plea, and give 
the proſecutor notice, 2 

case, „ 

Priſon. * r $ 

1 Under what circumſtances a 

prion ſhall be conſidered a houſe; 
ſo as to bring the burning it 
within 9 Geo. 1, Donovan's 

, i 7 OT 
ou ERNST 
e Privately 


which he had acceſs, Chip- 
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. Privately Stealing from 
„ the Perſon. pe 
1 The 8 Elia. c. 4. which takes 
away the benefit of elergy from 
uch as ſhall be bund guilty of 
privately ſtealing from the per- 
| Bis; does not extend to aiders 
- nd abettors, Iunts's cafe, 9 
2 And therefore the capital part 
of the offence is confined to the 
_ perſon only who takes the pro- 
perty, Murphy's caſe, 302 


3 But this is a fact for the conſi- 


_  deration of the Jury under all 

. * the circumſtances of the caſe, 
Sterne caſe, 
The offence of privately ſtealing 
from the perſon cannot be com- 
mitted on a perfon who has 
rendered himfelf ſenſeleſs by 

_ intoxication, Gribble's caſe, 275 
5 The ſtatute 8 Eliz. c. 4. does 
not extend to a privately ſteal- 
ing from the perſon of a hack- 
ney-coachman who has fallen 
aſleep in his coach while wait- 
"ing for his fare, at an unſca- 
Sonable hour of the night, at 
tte door of a 'common and no- 
dtorxious brothel, The c of 
Reading and Jones, 2756. notrs 


5 But if a perſon "ſteal goods or 
money from the perſon of a 
- Eaptain of a ſhip while he is 
-efleep in his cabin, he is guilty 
of a capital offence within the 

8 Eliz. c. 4. J. Thonp/or's cg 
„„ co-'1 11098 
7 Toſteal privately from the per- 
ſon of a waggorier while afleep 

in "the ſtables-of an inn where 


bis horſes are put up to feed, 


is a Capital oftence within 8 
Eliz. c. 4. Willan's caſe, 558 


8 The diſtinction in the above 
caſes of 8 Eliz. c. 4. reſpecting 


$31 


SY chriſt's eaſe, : 


A A TABLE OF THE 


_ privately ſtealing from the per- 
| us way; hg —— 
G7˙•àW˙à 13 
Privately Stealing from 
dhe Shop. --- 

See Shoplifting. 


Proceſs of attachment from a coun- 
4 court, iſſued and ſigned 
e county-clerk, although it 
be in his own cauſe, is legal 
proceſs, Baker's caje, 131 
.. ++ 4 Property-- 
1 The coach-glaſs of a gentle- 
manꝰs coach ſtanding in a coach- 
_ maſter's yard, may be laid to be 
the property of the coach- 
aner, en, Js 
Purport. | 
I The purport of an inſtrument 
is that which appears on the 
face of it, Readrng's caſe, 672 
2 See alfo Gilchrift's caſe, 753 
And Hunters caſe, | 711 
3 But an indictment for forgery is 
good, although the purport of 
the inſtrument ſet out is not 
deſcribed, Reeves's caſe, 948 
4 And perhaps, it is the better 
way to draw an indictment for 
forging without ſetting out the 
Purport of the inſtrument, G 
757 


Se Averment. 


R. 
ee e 

1 V7. If death enſue from the 
violence with, which à rape is 
committed, whether the offender 
can be indickedd for murder, 
Lada caſe. 112 
| 2 1 


ming 1 


Fx Cra 
2 The" teſtimony of an infant 


cannot in any caſe, or under 
any citcumſtance, be received, 
28 formerly, on an indictment 
for a rape, except the be ſworn, 


 PowelPs cafe, þ 2 128 
3 Same point, Rex v. Braxier; 237 
1 On an indictment for a rape, 


the depoſition of the girl taken 


before the comfnitting magiſ- 
trate, and fighed by him, may, 
after her death, be read in evi- - 


dence at the trial of the priſon- 
er, although it was not figned 
by her, and ſhe was under twelve 
years of age, provided ſhe was 


Fworn, and appeared competent 
to take an oath: and all the 


facts neceſſary to complete the 


crime may be collected from 


her teſtimony ſo given in evi- 
dence, Fleming and J indbam's 
caſe, 15 : hs 5 

1 A commiſſſon to ſettle the boun- 

daries of a manor is an inſtru- 
ment favouring 'of the realty, 
and therefore cannot be the 
ſubject of larceny, Weſtberr's 
caſe, : 14 

Neceipt. 

1 A {rip receipt not filled up with 

the name of the ſubſcriber, is 

Not a receipt for money within 
the ſtatutes againſt Ar, 
Lyn 5 caſe, FE” 


a is à receipt for money, 
Reeves's cafe, | 933 


3 The ſignatures on receiving a 


navy bill, do not, of themſelves, 
purport. to be a receipt for mo- 
: ney, unters caſe, 711 


4 And by 30 Geo. 3. c. 74. whe- 
ther filled up or not, Reeves's 


3 


99 b 


681 
2 But a ferip receipt properly filled 


MATTERS. Ixxix 
5 Receiver. 5 | 
1 In what caſea receiver of ſtolen 
goods may be tried for the miſ- 
demeanor, though the principal 
was amenable to Juſtice, 
AAM caſts. - 5 IT 

2 An indi ment for a miMemeangr 
on 22 Geo. 3. c. 58. againſt a 
receiver of ſtolen goods; need 
not aver, that the principal has 
not been convicted, Barter s caſe, 

| a 659 

Reward. 


1 Quært, whether a perſon who 


receives money as a reward for 
helping another to ſtolen goods, 
can be proſecuted before the 
principal offender is convicted. 
 Drinkwater's caſe, 138 


Ring-Dropping. 
dee Larceny. . I 
Robbery. 


1 The crime of robbery may be 
_ - committed by obtaining money 
from a min by threatening to 
charge him with having been 
uilty of ſodomitieal practices, 
Fee „„ ‚ 164 


2 To obtain money from a perſon, 
and againſt his will, by threat- 
ening to accuſe him of unnatu- 
ral practices, amounts to the 
crime of robbery, Doxnally's 
caſe, PE 229 

3 The crime of robbery is com- 
plete the moment the property 
is taken; and therefore the im- 
mediate redelivery of it by the 
robber to the perſon robbed, 
will not purge the offence, 
Peat's caſe, „ 

4 If a man force another tv part 
with his property for the ſake 
of preſerving his character from 

| 3 the 


— 


; xxx A TABLE OF, THE 


the imputation of having been 11 To. obtain, from à perſon his 
E ilty of an unnatural crime, note of hand, by thieatening 
tit will amount to ROBBERY, with a knive, held to bis throat 
4 although the party robbed was 
under no apprehenſion of per- 


to take away his life, is hot a 
| felonious taking of a note within 
ſonal danger, D. Hickman's 8 
13 caſe, *; bh | 3190 


the ſtatute 2 Geo. 2. C. 25; 

| for-it never ml o — to, or 

5 If a bailiff handcuff a priſoner the peaceable poſſeſſion" of, ſuch 
: under pretence of nh! wo him periogs Mrs. Phip - 17774 
to priſon with greater ſafety, 12 Fo obtain money by means of 
and by means of ſuch violence 4 threat to ſend for à conſtable 
extort money from him, he is to take the Part before a ma- 
guilty of robbery, Gaſcoig nes giſtrate, and from thence to 


eo To i 0 threat of legal impriſonment 
6 To ſnatch a bundle of goods ought not ſo to alarm any mind 
t from the hands of another, ſo 4s to induce the. perſon to-part 
that no ſtruggle be made to with his property, Knewland's 
keep hold of them, is not a ca, 8 
taking with ſuch a degree of | 5 INS 
force and e 5 | FO. yo 
ſtitute the crime of robbery, ß 4b G2 Rage 
Bolan: 324 - "a1 Sar unte, 9 
. 20 39 Geo. 3. c. 85, ſervants 
7 To ſnatch a lady's ear-ring raudulently fecreting property 
from her ear, ſo that the ear is received. by them to the uſe of 
thereby torn through, is ſuch a {heir maſters, guilty of felony, 
taking by violent as will con- | FAN - 990 
ſtitute the crime of robbery ; by 
and although the intent be not 
completely. accompliſhed, but 


Serip Receipt. 


4 


313 - Priſon, is not robbery; for the 
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FS 


the ear-ring is found lodged 


among the curls of the hair, yet 


this is a ſufficient a/portation to 


complete the offence, Lapier's 
eaſe, 300 


8 The word rob, in a legal con- 


1 A ſerip receipt, not filled up 


with the name of the ſub- 
ſcriber, is not a receipt for mo- 
ney within the ſtatute 2 Geo. 2. 
c 25. and 7 Geo 1 E. 22. 
Lyons“ cae, in J 81 


2 But if filled up, it is then a re- 


ſtruction, . includes the 
iũdea of force and violence, Trap- 


ſbaw's cg e,, | 478: Ro | "x 260} > 
9 An indictment for a highway 5 3 pen 36 Geo. 3. c. 74. a re- 
Fade es felontoully ade, gage g by that Act, is th 
5 ee, | bar. ſubject of a capital forgery,— 


| Whether with or without the 
10 Robbery muſt be proved to „ name or names of any perſon 
have been committed in the 


or perſons being inſerted 
very county laid in the indict-H ( therein as the contributor or 
ment, Thomas's caſe, 723 


<« contributors,” Reeves's caſt, 
941 


ceipt for money within thoſe 
ſtatutes, Reeves's caſe, , 983 
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a re- 


thole 
983 


a re- 
ribu- 
is the 
1 
2 the 
perſon 
ſerted 
for or 
s caſe, 

941 


PRINCIPAL MATTERS. 


1 By 4 Geo. 1. c. 12. if am 


owner, captain, maſter, mari- 


ner, or other officer 8 
to any ſhip, ſhall wilfully ca 

away, burn, or otherwiſe de 
ſtroy the ſame, or in any wiſe 
procure the ſame to be done, to 
the injury of the underwriter, 


he ſhall ſuffer death, without 


the benefit of clergy, 55 


2 A perſon who is acceflary to a 
felonious ſhipwreck, is not 
within this ſtatute, unleſs he 
belongs to the ſhip, Pow's caſe, 


54 


3 By 20. Geo. 2. c. 19. againſt 
plundering ſhips when wrecked, 
the felony when committed in 
Wales may be tried in the next 
adjoining Engliſh county, and 
to this purpoſe Salop is the next 

county to Angleſea, Parry's 

caſe, | 125 


land to a felonious ſhipwreck 
afterwards committed on the 
high ſeas, be within the juriſ- 
diction of the Admiralty, Pow; 


Shooting. 


By 9 Geo. 1. c. 22. if any per- 
lon or perſons ſhall wilfully and 
maliciouſly ſhoot at any perſon 
in any dwelling-houſe or other 
place, or if any perſon or per- 
lons ſhall, by gift or promiſe of 
money or other reward, pro- 
cure any of his Majeſty's ſub- 
jects to join him or them inany 
ſuch unlawful act, every per- 
ſon ſo offending ſhall ſuffer 
death without clergy. 76 


Perſons preſent aiding and aſ- 


liſting, although they do not 
TOL I. | | 


L. Whether an acceſlary upon 


caſe, | 54+ 


actually ſhoot, or carry fire- 


arms for that purpoſe, are prin- 


Se 


4 


cipals within the penalties of 


the Black Act, Coalheavers' 
cafes, > + e SN 


Confirmed by the caſe of Mid- 
winter and Others, 78. notis 


A private proſecutor upon the 


9 Geo. 1. c. 22. has an option 
to prefer his indictment in ſuch 


5 


6 


jointly with the offence, 


county as he ſhall think moſt 
favourable to' the ends of juſ- 
tice, R. Morris's caſe, 8 
It is not neceſſary in an indict- 
ment on this ſtatute to ſtate the 
name of the perſon in whoſe 
houſe the offence was com- 
mited, but if ſtated, it muſt be 
ſtrictly proved, Durore's caſe, 
390 | 1 
One of three priſoners may 
be found guilty on an indict- 
ment on the 9 Geo. 1. c. 22. 
although they are charged 

Gib- 


fon, Mutton, and Wigg's caſe, 


7 


that if deach had enſued the ho- : 


397 


To bring the offence of mali- | 


ciouſly ſhooting at -another 
within the penalties of the 
Black Act, it muſt be com- 
mitted under ſuch circumſtances, 


micide would have amounted to 


MURDER, Gaſtineaux* caſe, 405 


An indictment on 9 Geo. 1. | 


c. 22. for ſhooting at any perſon, 
muſt charge the offence to have 
been done wilfully AND mali- 
ciouſly, Rex v. Davis, 556 


Shoplifting. | 
By 10 and 11 Will. 3. c. 23, 
whoever, ſhall, in any ſhop, 


warehouſe, coach-houſe, or 
| Mable, 


Ixxxi 
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de RS Ng i: * $41 
2 By 6 Geo. 3. c. 48. f. 3. if any 
roots, ſhrubs, or plants, under 
the value of five frllings, be 
taken or ;deſtrayed, either by 
night or by day, the. offender 
can;only be proſecuted for the 
miſdemeanor,  Howe's caſe, 541 | 
By 6 Geo. 3. c. 48. ſ. 3. it | 
q abu 2 8 11135 2 5 


„ 


ſtable, privately ſteal any goods, 
. wares, or merghandize, to the 
value of five ſhillings, or ſhall 
affift,' hire, or command, any 
perſon to commit ſuch offence, 
ſhall be excluded from the bene- 
Ie 


2 But acceſſaries not preſent at 
the time the offence is com- 
mitted are not within the ſta- 
tute, Wildi, caſe, 21, notis | 


3 The warehouſe of a Blactwell- 
Hall factor, where goods are 
not expoſed to ſale as in ſhops, 
but are kept incloſed in their 

reſpective packages, is not a 
warehouſe within 10 and 11 


l 

( 
the value of forty ſhillings, be 
taken or, deſtroyed in the dy. . 
time, the offender can only be f 
proſecuted for the mi/demeany, bg 
e ibid. 543 2 


Will. 3. c, 23. Sed Quere? Sign-Manual. ſi 
= veg : fs 5 322 1 The ſign- manual may be given - 
4 Qu. If a coachman's livery-coat in evidence on an indictment th 
is in law conſidered as goods for returning from tranſporta- 
. belonging to a fable within the tion, Millers cat, 86 7 J. 
meaning of 10 and 11 Will 3. The 2 or 
c. 23. John Sea's caſe, 341 2 The ſign-manual promiſing : of 


- pardon to a convict, cannot be 
pleaded as a pardon, and there- 


s Shops and warchouſes when 
| fore the allowance of it wil 


they are mere repoſitories for 


goods, and not places of ale, not reſtore the conviet to his rel 
are not within the meaning of competency as a witneſs, Gully to 
10 and 11 Will. 3. c. 23. Stone's „ | 115 fice 
caſe, od: 4 v1 375 1 | . | 
6 Therefore ſtealing a watch left Smuggling. 
at the hop of a watchmaker to 1 A commitment on the 19 Ga. : 4 
be mended, or a ſhirt left at the 2. c. 34. for affiſting to reſcue tho! 
ſhop of a draper to be ſent to | ſmuggled goods, need not fat i the 
the ſempſtreſs, is not within the - that the priſoner was armed; and 
act; for. tnough Hops, yet, for to conſtitute this offence it be 
guscad theſe articles, they are is not neceſſary that every i- dict 
not places ale, 376. notis di vidual aſſembled fhould b v. 
| | provided with an offenſive wes 8. 
Shrubs. pon, Franklyn's caſe, 299 
By the 6 Geo. 3. c. 36. if any 2 The ſubſtantive clauſes of te? In t 
roots, ſhrubs, or plants, be 19 Geo. 2. c. 34. enumerate Geo, 
taken or deſtroyed in the night- $i) 38 on re 
time, to the value of five hi. 3 There muſt be a deliberat of as b 
lings, the offender may be pro- ſembling to bring .offende! 14 
; | : with Paper 


PRINCIPAL MATTERS. 


within the penalties of this ſta- 
tute, Hutchinfon's caſe, ibid. 
4 By 11 Geo. 2. c. 30. ſ. 22. per- 


ſhall, on proof that they were 
ſo acting, be taken to be exciſe- 
officers until the contrary ap- 
pears, Shelley's ca, 381, notis 
5 On the trial of an indictment 
on the 19 Geo. 2. c. 34. it muſt 
be proved that the priſoner was 
armed with an gffenſive weapon, 
Fletcher”s ca, TRE OY 27 


b What ſpecies of inſtrument 
ſhall be conſidered as an offen- 
ſive weapon within the mean- 
ing of the ſtatute, is a queſtion 


of fact for the conſideration of 
ctment the jury, Co/an's caſe, 385, notis 
oo 3 7 Inſtances of what weapons have 
or have not been conſidered as 
tiſing 4 offenſive weapons, Roſe's caſe, 
nnot be | | 38 5. notis 
ban 8 The Rarnte 24 Geo, 3. ©. 47. 
r reſpecting ſmuggling, extends 
G Gul , to the 3 of Exciſe of- 
2 "6 ficers, Brady's caſe, 949 
Stamps. 
19 Geo if A forged bill of exchange, 
to reſcue though not ſtamped puriuant to 
| not fate the ſtatutes of 23 Geo. 3. c. 49. 
s armes; and the 23 Geo. 3. c. 58. may 
offence l be given in evidence on an in- 
every in dictment for the forgery, Rex 
mould de v. Hawkejword, 292 
nſive wer 


Same point, C. Reucliſt's caſe, 
200 811 


uſes of we In the conſtruction of the 23 
numerateh ll Geo. 3. c. 49. impoſing a duty 
0} ©" receipts, and ordering a ſtamp 


to be imprefled on all paper 
liable to the ſaid duties,” all 
paper upon the face of which 


eliberate % 
1 offendes 
Wich 


ſons acting as. exciſe-officers in - 
the execution of their duty, 


_ ſons as may bu 
vendee, is within the penalties 


there is @ mark reſenibling the 


Aamp is within the act, H. Pal- 


mer caſe, Ne 


A B91 
3 Ou. If a perſon take the ſtamps 
from eld writs, and fix them 
to parchments of the ſame kind, 

and then ſells them as new writs 


40 legally ſtamped, for the purpoſe 


of their being % by ſuch per- 
4 them from his 


of 12 Geo. 3. c. 48, Field's 


92 1 5 Ne . 426 ; 
„ en Matutes. 
I The 2 Geo. 2. C. 25. which 


- makes the ſtealing of bank-notes 
felony, ſhall be conftrued to 
mean the ſtealing of one bank- 


note, Haſſells caſe, -_. I 


2 A ſtatute which takes away the 
benefit of olergy from an offence 
at common law from ſuch as 
ſhall be found guilty, ſhall not 
be conſtrued to extend to aiders 
and abettors, unleſs they are 
expreſsly named, Iunis's caſe, 9 


3 The 2 Geo. 2. c. 24. againſt 
forging a receipt or acquittance 
for money, does not extend to 
a receipt on a caſh memoran- 
dum, Ruſſe!ls caſe, 10 

4 The ſtatute of 5 Geo. 2. c. 30. 
muſt be ftrictly purſued in an 

Indictment againſt a bankrupt 


for not ſurrendering purſuant to 


that Act, Frith's caje, I 


5 When a ſtatute makes an o 
fence felony, puniſhable wit 
death without clergy, ang 
ſubſequent ſtatute inflicts a 
er puniſhment on the ; 
fence, the latter ſtatute is a 
virtual repeal of fo much of the 
former ſtatute as relates to the 
offence, Rex v. J. Davis, 306 
„ 62 
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6 If any part of a ſtatute be 12 The ſtatute 9 Geo. 1, c. 22, 


obſcurely penned, recourſe ſhall 
be had to the context to explain 
it, | | 393 
7 If there are ſeveral acts upon 
the ſame ſubject, they ſhall be 
taken together as meer 
and enforcing each other, 16:4. 
8 One clauſe of a ſtatute ſhall be 
. expounded by another; and 


therefore, although the 2 Geo. 
c. 28. f. 12. does not ex- 


preſily ſay, that the receiver of 
a ſhip's cargo, knowing the 
ſame to have been ſtolen, ſhall 


be guilty of felony; yet as the 


14th gives a reward for diſco- 


vering uch eee the offence 
ſhall be conſtrued felony, Rex v. 
Wer, | 


9 The ftatutes of the 6 Geo. 3. 


reſpecting the ſtealing of roots 
; "ſhrubs, or plants, are to be 
taken in par: materia, Howe's 
caſe, — 541 


10 The ſtatute 21 Hen. 8. c. 11. 


which reſtores goods to the 
proſecutor on conviction of the 
perſon who took them, extends 


only to a felonious and not to a 


Ffraudulent taking, De Veaux's 
„ - 665 


11 A ſtatute intitled “ An Act 


cc to indemnify upon the terms 
«K im®this aft mentioned, and 
« for relief of officers, &c.“ is 
continued by a ſubſequent ſta- 
tute made for that purpoſe, al- 
though in reciting its title, it is 
ſaid, * upon the terms therein 
« mentioned, and for the relief 
ce of officers, &c.” for the Le- 
giſlature, in continuing a ſta- 
| tute are not bound to uſe any 
particular form of words, Long- 
mead's caſe, 800 
5 


| 540 


8 Hen, 6. c. 12. Stealing Re 


reſpecting threatening letters, 
is not repealed by the ſtatute 30 


Seo. 2. c. 24. upon the ſame 


ſubject, Robinſon's caſe, 89 


13 The ſtatute 24 Geo. 3. c. 47. 
ſ. 15. extends to exciſe officers 


as well as to cuſtom-houſe of- 
- ficers, and officers in the navy, 
Brees ce ;.. 949 


14 If a ftatute, as 24 Geo. 3. c. 


51. impoſe a duty on hats, and 
direct a ſtamp on paper tickets, 
denoting ſuch duty to be affixed 
on each hat ſold; and a ſubſe 
quent ſtatute, as 36 Geo. 3. 
c. 125. enact, that / much of 
the former ſtatute as relates to 
ſtamped paper tickets ſhall 
ceaſe ; i that a ſtamp, de- 
noting the duties impoſed by 


e 3. c. . muri 


the lining of each hat, an in- 
dictment, expreſsly on the lat- 
ter ſtatute, concluding in the 
ſingular number, is good, Ci 
lins's caſe, 903 


15 The ſeveral articles men- 
nioned in the ſtatutes of 4 Geo. 
2. C. 32. and 21 Geo. 3. c. bd. 
reſpecting the ſtealing of things 
fixed to the freehold ſhall b: 
taken as ſubſtantive nouns, and 


not as deſcriptions of the ſorts o 


fixtures which the Legiſlature 
intended to protect, Senior's ca}, 
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Edward the Third.” 


25 Edw. 3. c. 2. High T reaſon, 
161, 20 


25 Edw. 3. c. 4. Clergy, 26 
Henry the Sixth. 


cords, 12 
Hem) 


ns, and 
e ſorts ol 
egiſlature 
nior's caſe 


$99 


rd. 

1 Treaſon 
161, 200 

g 200 

h. 

ealing " 


Hem 


PRINCIPAL MATTERS. 


Henry the Seventh. 
4 Hen. 7. c. 13. Counter-plea, 
1 N 44⁰ 
Henry the Eighth, 


21 Hen. 8.c. 7. Servants, 590, 987 
21 Hen. 8. c. 11. Stolen Goods, 
| 2 | 665 
23 Hen. 8. c. 1. Clergy, 260 
23 Hen, 8. c. 1. Houſe-Break- 

ing, | | r. 
20 Hen. 8. c. 6. ſ. 6. Wales, 126 
33 Hen. 8. c. 23. Special Com- 

miſſion, 160. 191. 202 
35 Hen. 8. c. 2. Special Com- 

miſſion, 189, 191 


Edward the Sixth. 
1 Edw. 6. c. 7. Gaol Delivery» 


© „ 
1 Edw. 6. c. 12. Stealing Horſes, 


ON 4 
1 Edw, 6. c. 12. Clergy, 475, 
| 260 

1 Edw. 6. c. 12. Houſe-break- 
ing, | 172 
5 & 6 Edw. 6. c. 9. Clergy, 
Tg | 47, 201 


Philip and Mary. 
1 & 2 Phil. and Mary, c. 13. 
Informations, 348, 580, 626, 
„ 639, 996 
2 & 3 Phil. & Mary, c. 10. 1 
aminations, 348, 580, 628, 
639, 996 5 0 

| Elizabeth. 

5 Eliz, c. . Perju 55 
L. ©. % 5 
$ Eliz. c. 4. Privately Stealing, 


275, 302, 498, 531, 913 
18 Eliz. c. 3. Paupers, 475 
18 Eliz. c. 4. Impriſonment, 176 


16 Eliz. c. 7. Rape 113 
30 Eliz. c. 15. Ho treating. 


e 


Ixxxv 


e James the Firſt. 


Charles the Second. 
22 & 23 Car. 2. c. 1. Maiming, 
| es 61, 66, 222, 294 
22 & 23. Car. 2. c. 7. Burning 

Ricks, 7's 


Anne and: Mary.” © 


3 & 4 Will. & Mary, c. 9. 
Clergy, 479 
3 Will. and Mary, c. 9. ſ. 4. 
Stolen goods, 121, 276, 323, 
529, 530 | 
384 Will. and MASS, c. 9. Lodg- 
| ings, 377, 017, 668, 705, 782 
3 & 4 Will. & Mary, c. 9. 
Houſe-breaking, 645, 773 


William the Third. 


9 & 10 Will. 3. c. 41. Naval 
Stores, 679 


8 & 9 Will: 3. c 26: Coin, 
120, 161, 182, 225, 344, 535, 


709, g 
10 & 11 Will. 3. c. 23. Shop- 
lifting, 18, 43, 3o1, 322, 341, 


10 & 11 Will. 3. c. 23. . 5. Re 


ward, 139 
| | Anne. | 
1 Anne, ſt. 2. c. 9. Stolen goods, 

541 


10 Anne, c. 19. Exciſe, 951 
5 Anne, c. 31. ſ. 1: Stolen goods, 
111, 113, 121, 270, 323, $29, 
536. 3 . 
9 Anne, c. 10. Poſt-office. 
12 _— - 7. 3 in dwell- 
ing-houſe, 1, 6, 329, 304, 3 
453, 642, 652, 798. 8 


George the Firſt. 
4 Geo. 1. c. I. ſ. 4. Theftbote, 


| 18 
f 3 4 Geo. 


+ George the Second. 


20 Geo. 2. c. 25. . 3. Stealing ebeſ⸗ 
in action, 15 35 774, 807 

2 Geo. 2. c. 25. Forgery, 80, 

101, 184, 215, 216, 483, 503, 
525, 691. 

4 Geo. 2. c. 32. Fi ixtures to free- 

. Hold, 358, 559. 991. 

5 Geo. 2. c. 30. Bankrupts, 365 

70 Geo. 2. c. 22. Forgery, 110, 
134, 215, 282, 303, 3 3, 67r, 
711. 
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5 7 Geo. 2. c. 22. Aſſault to rob, 
'F 23, 372, 663, 809. 

| 14 Geo. 2. c. 6. Cattle. ' 123 

* 1 es. n e. 13. "Embezzlin 
I bank-notes, | 33 

= 15 Geo. 2. c. 28. Coin, 320, 347, 
'F 736. 970. 999. 

i 16 Geo. 2. c. 15. 3 from 
8 . tranſportation, 4.38 
. | 16 Geo. 2. c. 31. Eſcape, 114, 
i | 401, 759. 
Wo 17 Geo. 2. c. 5. Vagrants, 439 
1 Ig Geo. 2. c. 34. Revenue Oth- 
Wo cebrs, 290, 381, 800 
5 "Tl 20 2. c. 40. Naval * 
| v 979 


\ 
9 Ixxxvi | A TABLE OF THR 

1 Geo. 1. c. 12, Burning ſhips, 22 Geo. 2. c. 15. _ Threatening 

50. ł UU 169 

5 Geo. 1. e. 27. Artificers, 310 23 Geo. 2. c. 13. Artificets./ 310 

6 Geo. 1. c. 22. Return from 24 Geo. 2. c. 45. Stealing on ri- 
tranſportation, . . „„ 1 O44) 495 

6 Geo. 1. c. 23. Cutting gar- 25 Geo. 2. 6. 37; Murder, 26 

ments, 507 26 Geo. 2. c. 6. Quarantine, 624 

9 Seo. 1. c. 7. Paupets, 475 26 Geo 2. C. 19. Plundering ſhips, 

9 Geo. 1. c. 8. Naval ſtores, 679 125 

4 9 Geo. 1, c. 22. Arſon, 59, 81, 27 Geo. 2. C. 15. Threatening let- 
835 85, 259, 277, 545, 608. „ter, 4909, 879. 

. 1 r 594, 30 Geo. 2. c. * Falſe 9 

9 Ges. 1. c. 22. Threatening 30 Geo. 2. c. 24. Threatening 

letter, 499, 879. 18 letter, 5 500, 881, 894 
b. 21, 6-22, Malicious ſhoot- 31 Geo. 2. C. 22. f. 77. Perſonat- 

ing, 61,67, 68, 30b, 399, 397, ing proprietors, 48 

465, 556. 31 Geo. 2. c. 10, ſ. 78, Seamen's 

| 12 Geo. 1. c. 32. Chancery, AY, 72 wills 23068, 509 
11 Geo. 1. c. 29. Shipwreck, 54 31 Geo. 2. c. 22. Corporations, 


105, 166, 214, 40b 


J 


George the Third. 
2 Geo. 3. c. 28. ſ. 12. Cargo of 


ſhip, | 540 
5 Ges. 3. c. 25. ſ. 17. Letters, 
35 124 


6 Geo. 3. c. 36. Shrubs, 541 

6 Geo. 3. c. 48. Trees, 287, 542 

8 Geo. 3. c. 1 5. T ranſportation, 
| 264, 438 

7 Geo. 3. c. 50. Letters, 3, 92, 

4, 124, 655, 723. 

11 Geo. 3. c. 40. Copper monies, 


44] 
12 Geo. 3. c. 48. Stamps, 426 
13 Geo. 3. c. 26. Stamps on pa. 


35 Geb, 3. c. 51. Notes and Bill 


of + 

16 Geo. 3. c. 30. Killing deer, 
$1 SH 307 

17 Geo. 3. c. 17. Enfield a” 


17 Geo. 3. c. 30. Bills of Exchange, 
434 

18 Geo. 3. c. 18. Corporations, 
218, 400 


21 Geo. 


a az} 


ing 
109 
310 
| ki. 


495 
26 


624 
lips, 
125 
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879. 
ces, 
568 
ning 
894 
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„ 509 
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341 
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4, 436 
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nonies, 


PRINCIPAL MATTERS. 


21 Geo. 3. C. 68. Fixtures, 


ä | 559, 578 
22 Geo. 3. c. 58. Stolen goods, 


gk. e > 30, eee 
23 Geo. 3. C. 88. Vagrants, 


hh 1g iſe e 439, 440 

23 Geo. 3. c. 49. 1. 14. Stamps, 
203, 391, 484 

24 Geo. 3. c. 47. Smuggling, 


24 Geo: 5. c. 51. Hat Stamp, 965 
24 Geo. 3. c. 7. Stamps, 393 
28 Geo. 3. c. 23. Smuggling, 


| 800 
31 Geo. 3. c. 25. Stamps, 311 
33 Geo. 3. c. 30. Transfer, 847 
33 Geo. 3. c. 28, Transfer, 855 
25 Geo. 3. c. 14. Transfer, 855 
36 Geo. 3. c. 12. Transfer, 855 


37 Geo, 3. c. 70. Sedueing 1 


diers, 916 
36 Geo. 3. c. 74. Scrip Receipt, 
9335 940 


36 Geo. 3. c. 125. Hat Stamp, 963 
39 Geo. 3. c. 85. Servants, 989 


Stolen Goods. 


1 Qu. Whether a perſon who re- 
ceives money as a reward for 
helping another to ſtolen goods 
can be proſecuted before the 


principal offender is convicted? 


Drinkwater's caſe, 18 


2 By 5 Ann. c. 31. ſ. 6. the re- 
ceivers of ſtolen goods may be 
proſecuted for the mr/demeanor, 
provided the principal felon 


cannot be taken, ſo as to be pro- 
ſecuted and convicted, Vilſes's 


ch, | 1a 


3 In what caſe, a receiver of 
ſtolen goods may be tried under 
the ſtatutes 3 Will. and Mary, 
c. 9. : 306 . 
though the principal was not 
amenable to juſtice, 121 


1 949, 955 


2 A bad indictment may be made 


— 


IXXXvii 


— 


4 By 22 Geo. 3. c. 58. receives, 


of ſtolen goods, except lead 
iron, braſs, copper, bell-metal, 
and ſolder, may be proſecuted 
for the miſdemeanor, whether the 
principal felon be amenable to 
juſtice or not, 


5 Money is not within the ſtatutes 
5 Anne, c. 31. ſ. 5. and 3 Will. 
and Mary, c. 9. ſ. 4. againſt the 
receivers of ſtolen goods, Guy's 
caſe, 3 + "270 


6 It is not felony to receive Bank- 


notes, knowing them to have 
been ſtolen; Ne neither money 
nor Bank-notes are conſidered as 
goods and chattels within the 
ſtatutes againſt receivers of 
ſtolen goods, William Aforris's 
caſe, 1 „ 
7 The receiving of any part of 
the cargo of a ſhip, knowing 
the ſame to have been ſtolen, is 
felony, although the ſtatute 2 
Geo. 3. c. 28. does not in ex- 
preſs terms declare it to be fe- 


lony, Rex v. Wyer, 540 


Surpluſage. 


1 The word chattels improperly 
inſerted in a count againſt an 
acceſſary may be rejected as 
ſurpluſage, Wm. Morris's caſe, 

525 


good by rejecting as inſenſible 
and uſeleſs ſuch words as ob- 


ſtruct the ſenſe of it, A. Red- 


man's caſe, _. 536 


—— 


. 
Theftbote. 


I By. 4 . i, „ in 1.4 to 
take any reward on pretence of 
| ; | reſtoring 


123. atis 


Ixxxviii 


- which have been ſtolen, is a fe- 
lony of the ſame kind with that 


which was committed in ſteal- 


ing the goods, 19 


2 But an offender tat he Ig ; 
dicted on this ſtatute until the 


principal felon has been con- 


victed, Drinkwater's caſe, 18 


3 The principal felon may be ad- 
mitted an evidence for the Crown 


againſt a perſon indicted on this 


ſtatute, 21 


Transfer. 


An indictment for forging a tranſ- 


fer of ſtock is good, although 


the ſtock had never been ac- 
cepted by the perſon in whoſe 


name it ſtood, and although the 


transfer was not witneſſed ac- 


cording to the rules and direc- 


tion of the Bank, Gade's caſe, 


Tranſportation. 


1 On an indictment for returning 


from tranſportation, if it appear 
that the priſoner was pardoned 
on condition, and had literally 
complied with the terms of the 
condition, he ſhall be remanded 
to his former ſentence, Max. 


Miller's caſe, 86 


2 A priſoner convicted of a capital 
; crime, whoſe ſentence is reſpited 
during the King's pleaſure, and 
who, on having received a par- 
don on condition of tranſporta- 


tion for life, is afterwards found 


at large in Great Britain with- 
out lawful cauſe, ſhall be re- 
ferred back to his original ſen- 


” 


A TABLE OF THE 
_ reſtoring to any perſon the goods 


caſe, _ 
: 263 
3 Qu. If a priſoner who is con- 
victed of @ ſingle felony, and 
receives judgment of tranſporta- 
tion to America, but is pardoned 
on condition of tranſporting 
himſelf beyond the ſeas, and 
giving ſecurity ſo to do, can be 
. convicted of the capital felony, 
or ought to be remitted to his 
former ſentence for being found 
at large before the term of 
tranſportation is expired, he 
having performed the condition 
of giving ſecurity to tranſport 
- himſelf within the time, Ackles 
caſe, — "SI 


4 The ſeveral ſtatutes relating to 
tranſportation, 4.38. notis 


5 Sentence of tranſportation may 
be a ſecond time paſſed upon a 
priſoner, although the term for 
which he before received ſen- 
tence of tranſportation be unex- 
pired, Bath's caſe, 495 


tence, Patrick Madan's 


/ 


Treaſon. 


1 To counterfeit the impreſſion 
of the gold coin on a piece of 
metal, ſo irregular in its form 
that it will not paſs, is not high 
treaſon, Rex v. Varley, 89 


2 An indictment for high treaſon 
will lie on the 8 & g Will. 3. 
c. 26. for having the cuſtody of 
a mould on which is made and 
impreſſed the ſimilitude of the 
current coin; and ſuch mould 
need not be averred to be a tool 
or inſtrument within the ſtatute, 
H. Lennard's caſe, 105 


3 A conviction of high treaſon 
may be upon the evidence of 
One 


PRINCIPAL MATTERS. Ixxxix 


5 In what manner the trial ſhall 


one witneſs in all caſes where 
there is no corruption of blood, 
Gabagan's caſe, 350 


4 Extracting latent ſilver from 
the body of baſe metal, by means 


of aqua fortis or other chemical 


proceſs, in order to make ſuch 
metal reſemble the ſilver coin, 
is high treaſon within 8 & 9. 
Will. 3. c. 26. againſt colouring 
any round blanks, &c. Lavey 
and Parker's caſe, 140. 81 


5 What ſhall be conſidered as a 
puncheon within the meaning of 
8 & 9 Will. 3. c. 26. R. Ridg- 
lay's caſe, 91 97 


Trial. | 


Fay A privateproſecutor on the Black 


AR, 9 Geo. 1. c. 22. has an op- 
tion to prefer his indictment, 
and to try the offender in any of 
the counties of England that 
may be moſt conducive to the 
ends of juſtice, R. Adortis's caſe, 
| 5 
2 A felony committed in Angleſea 
may be tried in Salop, Parry's 
caſe, | I25 


3 Onan indictment being found for 
an aſſault, if the defendant enter 
into a recognizance to appear 
enter, and try his traverſe, he 
cannot be tried without enter- 
ing his traverſe under the gaol 
delivery, except he withdraw 
his plea, and give the proſecutor 
notice, Kelſey Fry's caſe, 129 


4 An indictment for ſending a 
threatening letter may be tried 
in the county in which it was 
received, although it was writ- 


ten in and ſent from a different 


county, Cirdivood's caſe, 128, 73 


be ona miſnomer pleaded, Dean's 


caſe, | 373» 191 
V. 


Vagrants. 


A perſon committed as a rogue 
and vagabond under the 23 Geo. 


3. c. 88. who breaks gaol, and, 
on being committed as an incor- 
rigible rogue under the 17 Geo. 
2. c. 5. breaks gaol a ſecond 
time, and then commits an act 
of vagrancy, as a rogue and va- 


gabond, may be indicted for FE- 


LONY, and tranſported under 
the vagrant act, Ballie's caſe, 
| 439 


Variance. 


1 If an inditment for perjury on 


an affidavit that the party un- 
„ derſtood and believed, &c.“ 
ſtate it that the deponent “ un- 
e dertsod and believed,” yet 
this variance is not fatal, for 
the omiſſion of the letter s does 
not make it another word, Rex 


v. Beech, 158 


2 But when the variance alters 


the word as air for heir, Cc. 
it is fatal, 159. notis 


3 A variance of receivd inſtead of 
received is not fatal, for it is 
impoſſible to miſtake the mean- 
ing of the word, Hart's caſe, 

9 


4 On a plea of nul tiel record a 


variance of Segrane inſtead of 
Seagrane is not fatal, 173. notis 


4 If 
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5 If an indictment charge a pri- 


ſoner with forging a note for 


the “ payment of noncy,“ and 


it appear, in ſetting out the 


tenor of the note, that it was 


only for the payment of 


« Fifty,” leaving out the word 


pounds, yet it is not ſuch a va- 
riance as will arreſt the judg- 
ment, Elliot's caſe, 0 


6 If an indictment for an aſſault 
charge that the proſecutor re- 
ceived an 1 ce whereby his 


& life was deſpaired of,” and an 
indictment tor perjury on the 
trial of the aſſault in reciting 
the above paſſage, leave out the 
word © deſpaired, Qu. If this 


js a fatal variance? May's caſe, 


227 


A variance between the evi- 
dence and an indictment on the 
13 Geo. 3. c. 56. for removing 
the ſtamps on plate, of a lion 
palſant inſtead of a lion rampant, 
is fatal, C. Lee's caſe, 464. 


A prifoner acquitted of forgery 
on a variance between the ir.- 
ſtrument produced in evidence 
and the recital of it in the in- 
dictment, cannot plead artrefors 
aequit to another indictment for 
the ſame offence, Cogar's caſe, 

503 


9 On an indictment for ſtealing 


in the dwelling-houſe of Sarab 
Lunns, if it appear in evidence 
that her name was London in- 
ſtead of Lunns, the variance is 
fatal to the capital part of the 
charge, IF, IVedward's caſe, 

287. natis. 


Venue. 


A venue muſt be laid, in London, 
in ſome pariſh or ward within 


I 
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the city; and, therefore, an in- 


2 


dictment for perjury, ſtating it 

to have been committed ©« at 

<« the Guildhall of the city of 

London,“ is bad, Harris's coſe, 

RE 928 
Verdict. 


On an indictment for burglary 
and felony, a verdict of Not 


. Guilty of the burglary is an ac- 


vittal of ſtealing in the dwell- 
ing-houſe; but the priſoner may 
be found guilty of the ſingle fe- 
lony, Comer's caſe, - 43 


In BURGLARY the prifoner 
may be acquitted of the break- 
ing, and found guilty of ſtealing 
in the dwelling-houſe to the 


amount of forty ſhillings, //7th- 


3 


al and Overand's caſe, 102 


On an indictment for MURDER, 
charging that 4. committed the 
fact, and that B. was preſent 
aiding and abetting, the Jury 
may find that B. committed the 
fact, and that A. was not guilty, 
Taylor and Shaw's caſe, 

290. 154 


4 On an indictment for petty trea- 


ſon and murder the priſoner may 
be found guilty of the MURDER, 
and acquitted of the TREASON, 
although both the charges are 
blended and combined in one 
count, Radbaurn's caſe, 512 


A ſpecial verdict in murder 
muſt find that the fact was com- 
mitted in the ſame county as 
that which is laid in the indict- 


ment, Haze!”s caſe, 4.06 


A ſpecial verdict in murder may 
be amended by the minutes 
taken at the trial, HazePs caſe, 

425 


Warrant, 


ä 


JFF 


o -- 0 
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W. 


Warrant. 
Officers of the Exciſe may ſeize 


goods without any warrant from 
a magiſtrate for that purpoſe, 
Brady's caſe, 99 


See Commitment. 
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CROWN LAW 


| DETERMINED BY THE JUDGES ' 


FROM 


me FOURTH YEAR OF GEO. II. 1730. 


| | To 
The PRESENT TIME. 


The Kixe againſt HASSELL. 


Ar the Old Bailey on Friday the 16th Oktober It is felony , 


1730, Thomas Haſſel was tried before LoxD CHIEF 
JosTICE RAYMOND, preſent MR. JusrIcE DENTON, 
and Mn. Ba RON ComMyNs, on the ſtatutes 2 Geo. 2. 
c. 25. {. 3. and 12 Ann. c. 7. for ſtealing one bank- 
note of fifty pounds, the property of John Arden, in 
the dwelling-houſe of Edward Carteret and Edward 
Harriſon, Eſqrs. 

Ir appeared in evidence, that the N in 


whoſe dwelling-houſe the felony. was laid to have 


been committed were the Pot-maſters-general ; that 
the priſoner was employed, by them, in the Poſt- 
office, in the capacity of @ ſorter of letters; that 


1730. 


CA 1. 


in a ſervant 


of the Poſt- 


Office to ſteal 


a ſingle bank - 
note from a 
letter com- 
mitted to his 
care, 


the bank-note deſcribed in the inditment had been 


ſent by the poſt, in a letter from John Arden of 
Mancheſter, directed to Mr. Bury in London ; and 


that the priſoner had received the money for it from 


the Bank, by the hands of one Jitton, a ticket- 


i 


vor. x B . porter, 


F 


f 
3 
5 
. 
* 
6; 
. 
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HassEL's 
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1730. 


CASES IN CROWN LAW. 


| porter, the any Ade that on which the letter would 
arrive in town by the regular courſe of poſt. 


BEFoRe the priſoner entered on his defence, his 


- Counſel, Mr. Serjeant Daniel and Mr. Strange, ſub- 


mitted: two - objections to the conſideration of the 


Court. —F1xs7, that the evidence, admitting it to be 


true, only proved that the priſoner was guilty of an 


- embezzlement and breach of truſt, and not of larceny, 


within the true and legal definition of that erime.— 
SECONDLY, admitting that the taking was ſufficient 


to ſatisfy the legal notion of larceny, yet the ſubjett 


of it was not within the terms or n of the Act 


of 2 Geo. 2. c. 25. 


Urox Tax FIRST PorxT-they argued, that the 
priſoner, from the nature of his office, and the ex- 
tent of the truſt repoſed in him, was, under the cir- 
cumſtances of this caſe, diſcharged from all criminal 
reſponſibility. He was employed at the General Poſt 
office as a ſorter of letters, and had accordingly 
given ſecurity, to a very conſiderable amount, for 
the faithful performance of his duty. The mail con. 
tained many bags, and each bag a great number 
of letters, and upon their arrival at the Office, they 
were immediately delivered into the cuſtody of the 
ſorters, whoſe buſineſs it is to arrange them accord- 
ing to their reſpective directions, for the purpoſe of 
their being afterwards delivered. The delivery df 
the bags gives the ſorters an entire poſſeſſion, upon : 
truſt that they will not violate the confidence re. 
poſed in them; for whoever ſends letters by the 
hands of others, repoſes in the integrity of thoſe into 
whoſe hands they are committed, and if any miſtaks 
or abuſe happen, although it may amount to a high 
and aggravated miſdemeanor, and although they ot 
their ſecurities may be civilly liable for the W 

| | 0 


CASES IN CROWN LAW. 


ſo completely eſtabliſhed by the known rules of the 
Common Law, that it. would be trifling with the 
time of the Court to cite precedents in ſapport of it. 
The Legiſlature have themſelves acted upon and con- 
firmed this Rule of Law ; for by the 9 Ann: c. 10. 
1. 40. they have expreſsly provided for this offence, 


capacity of office, upon any perſon who ſhall preſume 
vittingly, willingly, and knowingly, to open or de- 


and before its delivery to the perſon to whom it is 
directed, without an order for that purpoſe under the 


t the hand of the Secretary of State. It is apparent, there- 
e ex- fore, that this penalty was all the puniſhment which 


e Cit- the law intended to inflict upon this offence; for it 


minal cannot be contended that the priſoner is within the Dye" 5. 


Poſt- 21 Hen. 8. c. 7, which makes it felony for ſervants 
ingly WM -to rob their maſters; that Act requiring that the 
t, for WI maſter ſhould be the owner of the goods; and it is 


con-: clear that the priſoner was not ſervant to the owner 


umber Wh of the note. It indeed furnithes a ſtrong argument 
„ they WI that ſervants entruſted with their maſters' goods were 


them away (a). 


13 — 


% " 


of the loſs, yet it is no felony. This diſtinction is 


by inflicting a penalty of twenty pounds, with in- 


tan any letter after its delivery at the Poſt- office, 


not guilty of felony by the common law Lor taking 


* — 


(a) But now by 5 Geo. 3. c. 25. f. 17. and 7 Geo. 3. C 50. it 18 
folony, without clergy, for any ſorter or other ſervant of the Poſt- 
office to ſecrete, embezzle, or deſtroy: any letter containing a bank- 


Polt-office, for embezzling a letter containing a bill of exchange- 
It was objected, that as he had not taken the oath required by g Ann. 
C.10.f. 17. and 41. he could not be conſidered as a legal ſervant to 
the Poſt· oſice: but the Court over- ruled the objection. 5 


note, or other ſecurity therein mentioned. Upon theſe ſtatutes 
Richard Clay was indicted at the aſſizes for Vork, as a ſervant to the 
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4 © - CASES IN CROWN LAW. 


1730. Uron Tux SEconD Point they contended, that 
3 ſuppoſing the priſoner had not the entire or legal 
Cazz, poſſeſſion of this bank-note, but a bare charge of the 
property only, yet it is not an offence within the 
act. The ſtatute of 2 Geo. 2. c. 25. ſ. 3. enacts, 
that * whoever ſhall ſteal or take by robbery any 
„ Exchequer orders, or tallies, or other order ef. 
yy titling any other perſon to any annuity or ſhare 
*in any parliamentary fund; or any Exchequer 
* bills, bank-notes, South-Sea bonds, Eaſt-India 
bonds, dividend-warrants, &c. &c. fhall be 
„ deemed guilty. of felony ;” and ſo goes on enu- 
merating other ſpecies of property, all of them in 
the plural number; whereas the fact charged in the 
indictment is for ſtealing one bank-note only. Penal 
Acts are to be conſtrued with great ſtrictneſs, and 
cannot be made to affect the life, liberty, or pro- 
perty of the ſubjecl, but according to their literal 
import. As to the preſent caſe, it is highly pro- 
bable that the Legiſlature did not intend to take 
away life for ſtealing only one of the ſecurities which 
the Act deſcribes. The 1 Edw. 6. c. 12. ſ. 10. made 
it felony without clergy, ** to ſteal horſes, gelding) 
or mares,” in the plural number; it was doubtful 
whether this extended to the ſtealing of one hot 
only ; and the Legiſlature thought it proper to ab 
(iy Create another Act to ſupply this defect. 


Li. Hard-. Sr PIII YoRKE (1) Attorney-General, at: 
3 . ſwered theſe objections on the part of the Crown. 
pointed FirsT,—The offence is clearly felony, and not 
Chancellor 


1736; cre- merely breach of truſt; for the priſoner had n0 
8 property in the bank-note, but a bare charge on) 
Earl of Hard- Over the letter in which it was contained, to ſort and 
put it into its proper place. It is therefore like tht 


caſe of a butler who has a charge over plate; or d 
; | 9 


1754. 
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4 ſhepherd who has a flock of theep committed to 1730. 
his care ; or of a weaver who has filk delivered to HEE 
him by the throwſter to work; and in all theſe caſes, Casz. 


it has been decided that it is felony to ſteal any of 3 Hen. 7. 12. 


: : ; 21 Hen.7.14. 
the goods ſo delivered, notwithſtanding the deli- B. Cor. 58. 


very. But admitting, for a moment, that the pri- 1 1 
ſoner was poſſeſſed of the property in the letter, in 
the ſame manner as it is ſaid a carrier is of goods 
which are delivered to him to carry, yet ſtill he 
would be guilty of felony ; for by opening the let- 
ter the privity was determined. And it has ac- - ogy +» 
cordingly been adjudged, that if a pack of goods, Ky. 35 - 
or a tun of wine, be delivered to a carrier, and he 1 Hawk. 135. 
open them, and take out part of the goods or wine, 
he is guilty of felony : but I infiſt, that a carrier has 
no ſuch poſſeſſory property by the delivery of goods, 
as will in any caſe excuſe him from the guilt of 
felony, if he felomiouſly convert them to his own 
ule. : | 
As to THE SECOND OBJECT10N, I readily ad- 
mit, that penal ſtatutes ought to receive a ſtrict 
conſtruction ; but they muſt alſo be conſtrued ac- 
cording to ſound reaſon, common ſenſe, and the 
apparent intention of the Legiſlature. That the 
preſent ſtatute extends to one note as well as to 
two or more, is, in my apprehenſion, very plain 
and apparent. The words are, ** whoever ſhall fe- 
* loniouſly ſteal any notes, &c. and then the act 
goes on to ſay, * notwithſtanding any of theſe 
** particulars may be termed in law a choſe in ac- 
* tion ;” which plainly ſhews, that it was the inten- 
tion of the Legiſlature to make the ſtealing of a 
choſe in action, which a bank-note is, felony. It 
would be a moſt unreaſonable conſtruction to ſay, 
that the Legiſlature intended to make it felony to 
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HaAssEL's 


CasE, 


CASES IN CROWN LAW. 


ſteal two notes of five pounds each, and yet that it 


ſhould not be felony to ſteal one note of ten thou- 
ſand pounds. As to the argument that has been 
drawn from the 1 Edw. 6. c. 12. f. 10. the words 
in that ſtatute are, horſes, mares, geldings,” 


and not any horſes, mares, or geldings, according to 


the manner of expreſſion ufed in the 2 Geo. 2. c. 25. ; 
and vet in that caſe it was only doubted whether 
it did extend to one horſe, &c. The 2 & 3 
Edw. 6. c. 33. therefore only declared, that the 


ſtealing of one horſe ſhould exclude the felon from 


the benefit of clergy; which ſhewed that the Par- 
liament only gave their judgment that it was fe- 
lony without clergy by virtue of the firſt Act, the 
ſecond being merely to remove doubts, and not to 
make a new law, By 22 and 23 Car. 2. c. 7. it is 
made felony to burn any ricks or Nacks of corn, &Cc. 
in the night-time; and yet it has never been 
doubted, becauſe this is expreſſed in the plural 
number, but that the burning of one barn, &c. is 
felony within the ſtatute. 

Tun Covsr, after conſulting . the ſuhject, 
declared that it was their clear and unanimous 
opinion, that there was nothing in either of the 
objections; but that the offence, if the Jury be— 
lieved the witneſſes for the King, was clearly felony 
without the benefit of Clergy. 

Tue prifoner was accordingly put on his defence, 
and he called ſeveral witneſſes, who eſtabliſhed 2 


. probable alibi; upon which he was acquitted. 


CASES IN CROWN LAW. 
| 1730. 


The KINO againſt Hop6soN and Others. 


1 


CASE 2. 


Tus was a ſpecial verdict upon an \ ic Accidental 


for MuRDER, found at the Seſſion-Houſe in the —_ = 
Old Bailey, to the following effect: e I | 


g 4 happen in the ; 
The priſoners, together with ſeveral others, were proſecution | 


hired by one J. S. to aſſiſt him in carrying away 2 apt an illegal 
his houſhold furniture, in order to avoid its being 
diſtrained for rent. They accordingly aſſembled 1 Hale, 437. 
for this- purpoſe, armed with bludgeons and other $75: 534 
offenſive weapons. 'The landlord of the houſe, Cromp. 34. 
1 And. 116. 
accompanied on his part, by another tet of men, 2 Hale, 344. 
came to prevent the removal of the goods, and a 
violent affray enſued. The conſtable was called 
in, and he produced his authority, but could not 
induce them to diſperſe. While they were fighting 
in the ſtreet, one of the company, to the Jurors 
unknown, killed a boy, who was ſtanding at his 
tather's door looking on, but totally unconeerned 
in the affray. | 
Tax queſtion was, Whether this was murder in 
all the company? 
Ix order to avoid the expence which attends the 
drawing up and arguing a ſpecial verdict, the Coun- 
{el agreed to ſubmit the point to the conſideration 
of the Judges in the ſhape of « reſerved Caſe. 
Tux Judges accordingly met; and the two Chief 
Juſtices were of opinion, that it was murder in all 
the company, becauſe they were all engaged in an 
unlawful act, by proceeding in the affray after the 
conſtable had interpoſed, and commanded them to 
keep the peace, eſpecially as the manner in which 
they originally affembled, viz. with offenſive wea- 
; B 4 5 pons 
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CASES IN CROWN LAW. 


1780. pons and in a riotous manner, was contrary to law, 
= 3 though the purpoſe for which they aſſembled, viz. 
=_ oo Casz, to carry away the goods was juſtifiable (1); and 
cited Stamf. 17. 40. Fitz. Cor. 350. Cromp. 244 (2), 
1 where divers go to commit a difſeifin, and one of 
o_ — 74 them kill a man, the reſt are principal felons. 
6th Edit. p. Bor the majority of the Judges held, that as the 
br Ge ve boy was found to be unconcerned i in the-affray, his 
185 8 Mod. having been killed by one of the company could 
not poſſibly affect the reſt; for the homicide did 
not happen in proſecution of the illegal a&; and 
therefore the perſons, though conſtructively pre- 
5 ſent, could not be ſaid to be aiding and abetting 
i 5 (3) the death of one who was totally uncon- 
1 (3) Kely. 70. cerned in the deſign for which the parties had af- 
1 Hale, 438. ſembled. And they cited Plumer's Caſe, Kely. 3. 


4 Burr. 2073. 
F Strange, 12 Mod. 629 (a); and two Caſes before Lord Chief 
8 1015. | | 1 
1 1 Hawk P. C. N | Juſtice 
1 5 128. ä * ; s T7 | _ 
q Note 3. ME | | ? FE a rn 
| (a) Hour, Chief Juſtice, in delivering the judgment of the Court 


in Plumer*s Caſe, cites the following caſe as having happened at the 
Old. Bailey in December ſeſſion, 1664: The Secretary of State, 
. made his warrant to apprehend divers ſuſpected perſons, di rected 
. py | to the meſſengers: the meſſengers having notice of their being in 
_ ſuch a houſe, took ſeveral ſoldiers with them to afliſt them to ap- 
ine. prehend the ſaid perſons, but took no civil officer with them; 
1 ; neither did they make any demand to have the door opened, 2s 
it £ | they ought by law to do, but broke open the door; and when 
.1% | they had broke open the door, ſome of the ſoldiers fell a plunder- 


i : Whether this was felony in them all?” *« That they were all," 

j | continues his Lordſhip, © engaged in an unlawful act, is plain; 
þ 5 5 ä for they could n6t juſtify breaking a man's houſe without making 
Ws 28 4 a demand firſt; and in that caſe all thoſe who were not guilty of 
: Wo | the ſtealing were acquitted; notwithſtanding their being engaged 
Wo in one unlawful a& of FIN the door; and the reaſon was, be- 


ing, and ftole away ſome goods, and THE QUESTION WAS, 


cauſe | 
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| CASES IN CROWN LAW. a 
Inſtice Holt, the one at Hertford, and the other at 11751. 
Sarum aſſizes . 


— 


1 9 


hd 


The KINO again IxvIs. | Cask 3. 


Ar the Old Bailey April Seffion 1731, Henry There are no 
Baynes, Suſen Thompſon, Hannah Randuel,' and principals in 


the ſecond 
Thomas Blower, were indicted on 8 Eliz. c. 4. degree in 


tel 
before Lonp Curxr JusrIcE RaymonD, preſent Ea Bes 


Mn. Baron Couxxs, Mr. JosrIcE DENTON, andthe perſon. 


the Honourable Ms. BARON TnomPsoNn, Recorder, 
for privately ſtealing a benk-note of one hundred 
pounds, payable to I illiam Lord Malton, or _ 
from the perſon of John Innis. | 

Uyron the evidence it appeared, that the note 
was loſt during a drunken ſcuffle at the Prince Wil- 
liam Tavern, Charing-croſs, and it became impoſ- 
ſible to aſcertain which, if any, of the 8 
had ſtolen this note. 


Tux Count. —The ſtatute upon which this in- 1 And. 195. 


dictment is founded, takes away the benefit of oe ab 
clergy from thoſe who ſhall be found guilty of 1 E 529. 
privately ſtealing from the perſon; and as it is to- 5 * 
tally ſilent reſpecting aiders and abettors, it muſt 489. 

be conſtrued to extend a th to N in the, = 555. 


— 
1—„— 


cauſe they knew not of any ſuch intent, bur it was a Chance op- 
portunity of ſtealing, whereupon ſome of them did lay hands. 


dee alſo Rex v. Thowylbn Kely, 66, and an Anonymous Gaſt; | 
$ Mod. 16g. 


a 


(3) Theſe two caſes are 8 is Mr. Juſtice Foſter ; 1-3 Dif. 
P. 353. See W Keilwey, _ and ne Caſe, Douglas, | 
202. 
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io CASES N CROWN LAW. 


1737. firſt degree. It follows, therefore, that the liand 
— alone which takes the property can be guilty of the 
offence; and as it is uncertain which of the pri- 
ſoners took the note, it is impoſſible to find any of 

them guilty of the capital charge (a). - 


"Cat 4. The Kine againſt Russ ET. 


The perſon Ar the Old Bailey February Seſſion, 1737 , Wit 


whoſe name Jiam Rufſel was indicted before Mn. JusTICE Pact, 
is forged, is 


not a compe- preſent MR. Baron CARTER, and S1MoN UgLIN, 


tent witneſs | 
Ws prove the Esd. Deputy-Recorder, vn the 2 Geo. 2. c. 25. 


| forgery, for forging an acquittance and receipt under a certain 


account, in the words and figures following : 
© Guinen AGAINST Bancillion. 
« Bill J. 23: 4: I. viz. J. 12: 10:5. and J. 10: 13:8. 
Half profit, J. 5: 6: 10. 
„ Coſts out of purſe, J. 12: 10: 5. 
% My er N 6: 10. "I E177 LET 
© Received J. 4:4. Due to me 1 43: 13:3, 
2 RECEIVED the above contents, 
| % R. GATELEY,” 
wich intent to defi aud Roger Gateley, one of the 
Solicitors of the High Court of Chancery. 

The Counſel for the priſoner obſerved, that nei- 
ther Mr. Gateley's teſtimony, nor any affidayit 
made in his name, could be admitted in evidence, 
for that it was determined in the Cafe of the King 


(1) Salk. 283. v. Winting (1) by Lord Chief Juſtice Holt, that 


Holt, 75 5. 

Ld. Ray. 396. — | _ 
Stra. 129, | N EI 1 : 

728. (a) See the caſe of Henry Stern, Old Bailey, in September ſeſ- 


ſion, 1787; and The Murphy's Caſe, Old — wo ſeſſion, 
1783. 


where 


CASES IN CROWN LAW. 11 


1d where a perſon is concerned in intereſt, he cannot 1737. , þ 
he be a witneſs. | 8 

5 ; ; . : RusskL's 

ri- Ox the part of the proſecution it was contended, Cask. 

of that Crateley's evidence was admiſſible, for it went 


to eſtabliſh the defendant's guilt ; and as the conſe- 
quence of his conviction would be an immediate 
forfeiture to the Crown of all the property he poſ- 
ſeſſed, Gateley's evidence would tend to deprive 
himſelf of the poſlibility of ever receiving ſatis- 
faction for the ſum due to him upon this account. 


Vil- The objection of incompetency ariſes from the ſort 
GE, of intereſt which the witneſs may have in the nature 
IN, of the queſtion, or the event of the trial; and if 
25. any advantage may accrue to him from giving his 
tain teſtimony, the law, in conſideration of the frailty 


of the human mind, renders his evidence inadmiſ- () See New- 
ſible. But when the effect of a teſtimony tends to land's _ 
deprive the witneſs of a ſubſtantial benefit, the 1 2 E 


| allows his evidence, upon the conception that he 4 Burr. 2256. 


: a : Will. 262. 
will not untruly charge himſelf, or ſay any thing i Term Ra. 
wrongfully to his own difadvantage (2). 153. 


Tue CourT were of opinion, that Mr. Gateley 
was not an admiſſible witneſs. | | : 
Tux Cour were alſo of opinion, that the inſtru- A receipt to 
| 5 . a caſh memo- 
ment charged to be forged was not a receipt or ac- 


randum 18 not 
quttance for money, within the meaning of the Act git 
of Parliament; they conſidered it as a confuſed 2 Geo. 2.c. 25. 
memorandum, from which it was impoſſible to collect 
with any certainty whether the word received re- 
ferred to the item of cſts, or to any of the imma- 
terial items of which the note was formed. | 

Ir alſo appeared that the indictment was defec- 
tive, in not having properly purſued the words of ; 
the ſtatute ; and for theſe cauſes the defendant was 
2cquitted, | 


a) 2 44, 
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mn | CASES IN CROWN LAW. 
. TY 8 
) Cass5. J(f( The KING againſt FrITH. 


An erroneous Ar the Old Bailey October Seſſion 1738, Edvard 
pr 4 = Frith was indicted before Lon D CHTEr JusTICE Lex, 


N _ (preſent LoRD CIE JusTICE WILLES, and SER- 
. JEAN T URLIN, Deputy-Recorder) on 5 Geo. 2. c. 30. 
| f. 3. for that he being indebted to George Hatfielde in 
the ſum of 1001. became a bankrupt, and a com- 
miſſion of bankruptcy being awarded againſt him, 
| he was by the Commiſſioners declared a bankrupt, 
Firſt notice. and notice in writing was left at his dwelling-houſe, 
that he had been declared a bankrupt ; and that he 
was required to ſurrender himſelf to the Commit- 
fioners at Guildhall, and ſubmit to be examined, 
and to conform to the directions of the ſaid Act. 
Second no- And that afterwards notice was publiſhed in the 
_ Gazette for the ſaid Edward Frith to ſurrender him- 
ſelf at Guildhall, and make a diſcloſure of his ef- 
fects, &c. That afterwards Lord Talbot, then Lord 
High Chancellor, did enlarge the time for the faid 
Edward Frith's ſurrendering and diſcovering his 
Thirdnotice. effects, for fifty days, to be computed, &c. That 
notice was given in the Gazette, that the Lord High 
Chancellor had enlarged the time for the ſaid Ad- 
ward Frith to ſurrender, &c. and he, the ſaid Ed- 
ward Frith, was therein required to ſurrender him- 
ſelf to be examined, &c. but that he, the ſaid Edward 
Frith, lightly regarding the laws, &. feloniouſly 
made default, and neglected to ſurrender himſelf to 
be examined, &c. againſt the form of the ſtatute. 
Tux priſoner's Counſel raiſed four objections 
againſt the validity of this indictment. 
1 IST OBJECTION. —The ſtatute enaQts, that If 


* any perſon againſt whom a commiſlion of bankrupt 
„ hath 


\. £ 


ute. 


>6t100S 


at If 
nkrupt 
8 hath 


CASES IN CROWN LAW. 


© hath been awarded and iſſued out, &c. ſhall not, 
„within forty-two days after notice thereof in 


„ writing, ſurrender, &c.” The indictment there- 


fore ſhould have not only ſtated that the commiſ- 


ſion was awarded, but that it had duly iſſued; for 


there is a material difference in the meaning of theſe 


words; the word awarded. ſignifying the thing or- 
dered to be done, and the word ſued ſignifying the 
thing done. 

| SECOND OBJECTION. —The Act ſays, that After 
© notice in the London Gazettee that ſuch commiſ- 
« ſion hath been iſſued, the bankrupt ſhall ſurren- 
« der himſelf to the Commiſſioners named in the 
* ſaid commiſſion, or the major part of them,” 


whereas in one of theſe notices ſtated in the indict- 


ment, they have ſpun out their directions for 


tlie priſoner to ſurrender to all the five Commiſ- 


ſioners, leaving out the words or the _ ue of 
them. 

Tui RD OBJEcTION.—The Act ſays, © The bank- 
* rupt ſhall have notice that ſuch commiſſion has 


* iſſued, and of the time and place of meeting 


of the Commiſſioners therein named, &c.” But 
in the other notice they ſay, that he muſt ſurrender 


to three of them, without naming any of the reſt. 


FourTa OBJECTION. — That there ought to have 


been an averment in the indictment, that the Com- 


miſſioners did ſit, and that thoſe Commiſſioners 
ſhould have been named; whereas they were not 
named in the notice, which only ſet forth that he 
was required to ſurrender to {ts Commiioners at 
Guildhall, and it might as well be underſtood of the 
Commiſſioners of Sewers or of the Lieutenancy as 
of the Commiſſioners of Bankrupts, for they all ſit 
at the ſame Guildhall, 
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14 ' CASES IN CROWN LAW. 


1738. Taz Cover were of opinion, that all theſe ob- 
ET jections were good, and the indictment conſequently 
CAsE. vicious. | 

An indict- Tn proſecutor then moved, that the indictment 
ment not to might be quaſhed. But the Cour ſaid, it was by 
1 1 no means proper to encourage the quaſhing of in- 


n = dictments after priſoners have pleaded. The motion 
48. Tr. 254 was accordingly refuſed ; and the priſoner being put 


2 Hale, 85 upon his defence, an acquittal was entered. 


* 


1 Vent. 6 


1 Hale, 35. 
Foſter, 27. 
1739. g 
Cas 6. The KING againſt WEST BEER. 


The infor- Ar the Old Bailey January Seſſion 1739, Thomas 


mation of 2 
dead accom- M eſtbeer was indicted before LORD Carter BARON 


1 in CoMxNs, and M. JusTICE CHAPP LE, for ſtealing a 


2 pri- parchment writing, purporting to be a COMMISSION, 
Oner. 


dated in the reign of Queen Anne, impowering the 
Commiſtioners therein named (purſuant to an order 
which had been previouſly made in Chancery, in a 
cauſe between Lord Chejterfield and John Cantrell 
and Others) to enter and aſcertain the boundaries 
of the manors of Bradbury and Hartſherne, and to 
certify how high the water of Furnace Pool ought 
to be kept, &c. AND ALs0 one other parchment 
writing, purporting to be a return made to the ſaid 
commiſſion. The property was laid to be the goods 
of our Sovereign Lord the King, and of the value 
of four ſhillings. 

ONE Curteis Lulham, an 1 had made a 
full confeſſion in writing, and given information 
upon oath againſt the priſoner before Lord Chief 
J uſtice Lee, purſuant to the ſtatutes . of ,Philip and 
| Mary 


CASES IN CROWN LAW. +. 


j- Mary (1); . but before M ęſtbeer could be brought to 1739. 
V his trial, Lulham the accomplice died in priſon. eee 
The Attorney-General (2), after proving the fact of Cas. 
nt Lutham's death, inſiſted upon reading his depoſitions, 8 LEST OS 
by made before the Chief J _ as evidence again 2 &3P. &M. 
n- the priſoner. (2) Dudley 
on Mx. Serjeant Hayward and Nr. Barnardifton op- Ryder, Eſq. 
wat, 4 their being read ; and contended, that as the 
act of God, which the Law ſays fhall not work an in- 
jury to any man, had, by Lulham's death, deprived 
the Crown of the opportunity of producing him 
vivd voce, the admitting his depoſition to be read in 
evidence would myjure the priſoner, inaſmuch as he 
would loſe the benefit which might otherwiſe have 
ariſen from a croſs-examination. The Attorney (2) 
mas and Solicitor-General (3) replied, and the point was (3) John 
nge,Eſq. 
RON very much debated (4). But the Cour over-ruled 
ing a the objection, and admitted Lulham's information to (4) Kely, 55. 
ION, be read; though they faid it would not be concluſive, Sk, as. 
g the unleſs it were ſtrongly corroborated by other teſtimony, © pax Gs 


order 2 Jones, 53. 1 Hale, 305. 2 Keb. 19. 2 Hale, 284. Foſter, 337. . 


in 4 Tng Count, upon hearing the evidence, ex- 


ntrell preſſed a doubt, whether the offence amounted to 2 
daric Wl tlony. The Jury therefore found a ſpecial verdict, the bounda- 
nd to I Say the priſoner was guilty of privately taking _ . jpg 
ought away a parchment writing, value one penny, ſtrument 
bment concern ng 


from the records in the Court of Chancery, 3, only, 
** Purporting to be a commiſſion under the. broad and not the 


le ſaid 


goods Wl © ſeal; and another parchment writing annexed 3 ; 
value © thereto, value one penny, purporting to be the 
return to the ſaid commiſſion, with intent to 
made a ſtcal the ſame; that they were the goods of THE 
mation BY © Kixe; and that the cauſe of which they were 
| Chief WI © the records, was finally determined in the year 
lip an © 1717.” 
Mary | | 1 Is 
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1740. In Trinity Term 1740, this ſpecial verdia and 
— , the indictment were removed by certiorari into the 


3 5 


Caen. Court of King's Bench (5). Three objections were 


— 


(5) Sir W. raiſed on the part of the priſoner: FI RST, That it 
Lon, 17 : „ Was a falſe concluſion of the Jury, that thefe parch- 


SirW.Proby, ments were the goods of the King. SEconDry, 


. SirW.Chap- That being records, the indictment ought to have 


le, Juſtices. zel 
8 been on 8 Hen. 6. c. 12. f. 3. which introduces 


an entire new law. TülR DLV, That they con- 
cerned the realty, and could not become the ſub- 
_ of larceny, from their conſtructive ence 
to, and connection with, the freehold. | 
 'Tais Caſe was twice argued at the Bar; but the 
two firſt points were very lightly ſpoken to, and 
not much relied upon. On the third point it was 


(6) By Mr. argued (6) on the part of the Crown, that theſe 


res, - ws parchment writings were neither chattels real nor 


neral. choſes in adtion; and the only queſtion would be, 
Whether they could be conſtrued to be charters 
concerning the inheritance? The reaſon given by 

(3) 1 Hawk. Mr. Serjeant Hawkins (7) why: a felony cannot be 
n committed of theſe things is, Becauſe, being of 
no uſe but to the owner, they are not ſuppoſed 

to be ſo much in danger of being ſtolen, and 
therefore need not be provided for in ſo ſtrict a 

„ manner as thoſe things which {re of a known 

« price, and every-body's money.” But the pre 


ſent parchments are not of that deſcription, for the 
Jury have affixed ſuch a value to them as will make 
the offence Petty Larceny. For charters which con- 
cern the realty, the heir may bring his action; 
but for theſe records, no ſuch action will lie. The 
(8) 55 Edw. caſe in the VEAR Book (8) from which this dib 
4+ . 14 


tinction is drawn, ſays, that felony cannot be 
committed of Charters which concern the realty, 
becauſe 
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becauſe they cannot be valued; but a value has 1740. 
been here affixed, and it is well known that W 


WesTBaER's 


certain purpoſes old parchments will ſell for a con- Cas. 
ſiderable price. It is clear, that the relation to be 


realty does not alone create the exemption ; ; for 
there is no doubt but it would be felony to ſteal 


an heir loom, and yet that ſavours of the realty. 

It was admitted by the Counſel for the priſoner, 
that the parchment writings were neither chattels h 
real, not choſes in action; hut it was conterided, that 
as they related to the boundaries of manors, and 
the right of water, they were charters which con- 
cerned the realty; for what ean affect the inheri- 
tance more than the right of water, and the boun- : 
daries of a manor? It is true, perhaps, that the 
heir could not maintain an action to recover them, 
becauſe they are of that nature which are ealled 
nullius in bonis, and every man has an equal right 
to reſort to them. They are in the poſſeſſion of the 
Crown, as being public records; but it does not 
follow 5 thence that they are the property of RET, 
the King. rb 

Tux Court gave no opinion, whether theſe 
vere properly laid to be the goods of TuR Kino, _ 
nor whether the Law as to this caſe was altered by 
8 Hen. 6. c. 12.; but they were unanimouſly go. . 
opinion that theſe parchment writings concerned 
the realty, and that therefore the priſoner was Nor 
GuiLry of the felony charged in the indictment. 

Bur ANOTHER QUESTION aroſe, Whether, the fadgment 
priſoner ſhould be diſcharged, or receive judgment RM, 
as for a TRESPASs8? He was accordingly re- away — 
manded, in order that this queſtion might be ſe- 1 


"yy conſidered. At another day Mr. Solieitor cerns the 
| realty cannot 


be woes on an inditment for Healing it. Kely, 29, 30. 
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| CASES IN CROWN LAW. 


1740. and Mx. Attorney General attempted. to ſupport 
the affirmative, and cited the Vear-Book 2 Hen. 7. 


WESTBEER'S 


Caszz, 10 ” 29. - Cro. Car. 332. Kelynge 29. Cro, Jac. 
2 351-49 1 And. 351. Dalt. 321. But it was an- 
2 Lev. 20 


1 Mod. 283. 3 that the priſoner would in this. caſe loſe 


6 Mod. 77. many advantages, to which if he were indicted for 
2 Roll. Abr. | | 


556. the miſdeameanor he would by law be, intitled: 
2 Hawk. P. C. He, might have full Counſel, a, copy of his indict. 


27.5 ment, and a ſpecial Jury. Beſide, the verdict doth 


2 Strange, 


1H. P. c © not find the taking to have been vi et armis; and 


172. if the word Jane? be r away, no eee re- 
7 mains. 

Taz Cour fete nk 8 foveral 5 which 
bad, been cited on the part, of the Crown; and 
ſhewed that they were repugnant to the rules of 
law; and e of Tao ARG 8 Was 
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CHER -The Kine againſt Joun Dusxvärän, 


Were, When Mr the Old Bailey Otober: Sefion 1740, Joln 


ther a perſon 


wlo receives Drinkwater: was indicted On the 4 Geo. 1. c. 11. ſ. 4. 


money 25 2 before LokD- Carey Jusriex Les, 1 Mx. 
reward for 


helping an- Fo S$TICE DBNTON. 
otherto Tux indictment 3 chan Curkterine Kaybeck 


ſtolen goods 


can be proſe- a repeating watch; the goods of SackvILLE Earl 


cuted before 


the principal of Thanet, privately from the perſon of Pilliam 


offender is Lorton feloniouſly- did ſteal, Ke. AND THAT at- 


conviged, 


3 Inſt. 134. 
S. F. 


x rae, 619. helbing one Nathaniel Delander to the ſaid watch; 
le he the ſaid John Drinkwater not having appre- 
| hended, or: cauſed to be: ö the ſaid 
8 Catharine 


terwards the ſaid John Drinkwater did feloniouſij 
reccive and have eight guineas, as a reward for 


«ft of 
(i fe] 
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Catharine Raylock, ge. againſt the form of the 1740. 

ſtatute. , 80 Dawa 
It appeared from the opening, that the Zart of Tzx's. Cave; 

Thanet had ſent the watch to Mr: Delander, a 

vatch- maker, to be repaired, who delivered it to 

Lorton his workman, from whom Catharine Kaylock' 

privately ſtole it; and it was admitted that Catha- 

rine Kaylock,” the principal felon, was dead, and 

had never been convicted of this offence. ff 
Berokr any evidence was given, the priſbner's' 

Counſel ſubmitted to the Court, that this indict- 

ment could not be legally proſecuted. The A& 

dires, that wherever any perſon taketh money 

or reward,” directly or indirectly, under pre- 

© tence or öpbn account of helping any perſon 

to any ſtolen goods, e every ſuch perſon taking 

money or reward as aforeſaid, ſhall be guitty 

of felony, and ſuffer tlie pains and penalties of 

i felony, according to the nature of the felony 

committed in ſtealing ſuch goods; and in ſuch! 

* and the fame manner as if ſuch offender | had 

„ himſelf ſtole ſuch goods, | in the männer and 

, © with ſuch eireumſtances as the ſame were ſtolen.” 

„ me. puniſhment therefore to be inflicted upon an 

M. offender againſt this Act muſt be preciſcly the ſame (1) See 6 


Ld 


Geo. 1. e. 23. 


s that which the principal offender would "have ſ. 9. bywhich 


2 reward of 


ylock, Wl uffered on conviction. The crime charged againſt 40l. is given 
Earl the principal by this 8 is privately ſteal- to whoever 


ſhall convict 


liam ing, which by 8 Eliz. c. 4. is a capital offence; any perſon of 


but the Jury might have acquitted her of the ca- felony IS: 


pital offence, and found her guilty of grand lar- 2 „for the 


ceny; or, if they thought it proper, of petty lar- of Ns: 


eny only (1). Theſe different ways of finding'the money or 


rerdict would have made an equal difference in-the N | 


ature of the preſent cafe; and as the principal was 1 
heir 
C 2 h found te * 
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1740. found guilty of a capital offence, or 'of grand lar- 
. 5 ceny, or of petty larceny, ſo an offender againſt 
Tpn's Cage. this act, who ſtands exactly in the light of an ac- 
| ceſſary after the fact, ought to be indicted. It is 
impoſſible to know what kind of offence the pri- 
ſoner has committed, until the conviction of the 
principal has aſcertained the nature and degree of 
his guilt; for the Act expreſsly requires the ſame 
judgment in this caſe, as ſhould be given againſt 
the firſt offender: but as the firſt offender has not 
been convicted, non conſlat whether the crime be 
petty larceny, ſingle felony, or. a capital offence. 
This caſe tallies exactly with the doctrines concern- 
ing principal and acceſſary. At the common lay 
the receiving of ſtolen. goods was not felony, but a 
miſdemeanor only. It was made felony by a par- 
ticular Act of Parliament, exactly as in the cafe 
Tei 2 now before the Court; and yet it was never known 

that an acceſſary was tried for Felony till the princi- 

pal had been convicted; and when the principal 

could not be found, the acceſſary could not be in- 

dicted for the felony, but for the miſdemeanor only. 

Ox the part of the proſecution it was ſaid, that 

if this objection were ſuffered to prevail, the whole 

effect of the Att would be fruſtrated; for it went 

the length of contending, that if the principal were 

even indicted, and died, or broke gaol, at any time 

before trial, the offender muſt be diſcharged. This 

(2) 1 Hate, Caſe has 10 analogy to the doctrine which - prevail 
hy a in the caſe of principal and acceffary ; but if it had, 
224 it will be found that Lord Hale ſays (2), though the 
Us £99 © principal do not appear, yet the acceſſary may be 
(409 Hen. 4.3. put to anfeer by way of defence. And Mr. Seryeant 
. Cor. 7 Hawkins (3) ſays, that notwithſtanding the nur 
B. app. 23: *© merous authorities in the old books (4), that al 
eee 
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CASES IN CROWN LAW. 


Lo acceſſiity ſhall not be ten to nf before 


« the principal has appeared and anſwered, the con- 


« trary opinion is ſettled in a great meaſure at this Tzz's Care. 


„day.“ But the preſent caſe is extremely diſtinct 
from the caſe of principal and acceſſary. The fact 
charged upon the priſoner in the preſent indictment, 
is an independent fact; and whether he be guilty of 
it or not, muſt be determined by the Jury on all the 
circumſtances of the caſe. The ſtatute ſays, he ſhall 


ſuffer pains and penalties, according to the nature 


of the felony committed; but it does not mention a 
word of the principal's being firſt convicted. It is 
therefore ſufficient, if it be firſt proved that the 

watch was ſtolen, and then that the priſoner -re- | 
ceived the eight. guineas to reſtore it. Suppoſe the 
charge had been upon that branch of the Act which 
makes it felony to take money pon pretence of help- 
ing another to ſtolen goods; in that caſe, though it 
might have been neceſſary to ſtate that the goods 
had been ſtolen, and to have proved that the larceny 


was committed, yet it cannot be imagined that it 


would be neceſfary previoufly to convict the thief, 
before the prifoner could be tried for the felony. In 
the caſe of Jonathan JV, Us (a), the principal felon was 


ce 


{a) Jonathan Wild was ; tried at the Old Bailey in May Seſſion 
1725, on the ſtatute 16 and 11 Will. 3. c. 23. for privately ſtealing 
a box of lace in the ſhop of Catharine Statham; but it appearing 
from the teſtimony of Henry Kelly, the principal felon, who had ac- 
tually ſtolen the lace, and who was admitted an evidence for the 
Crown, that Wild was not in the ſhop at the time, but only waited 
at the corner of the ſtreet, to receive the goods, he was acquitted 
on this indiftment. Vild however was immediately arraigned, 
tried, and convicted on the ſtatute 4 Geo. 1. c. 11. ſ. 4. for re- 
ceiving ten guineas from Catharine Statham, as a reward for help- 
ing her to the box of lace ſo ſtolen by Henry Kelly, who was alſo 


examined as a witneſs on the part of the Crown on this ſecond in- 
lament. 
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not convicted when Mild ſuffered; 3 and all that, has 
been held neceſſary upon theſe indictments, is to prove 


29 by witneſſes, the guilt of the principal, before proof 


is adduced of the guilt of the priſoner. The pro- 
duction of the record of the conviction of the prin- 


_ cipal. is not in this caſe neceſſary. The offence of 


the priſoner is certainly coupled to that of the prin- 
cipal; but if bath parts of the indictment are proved 
by vid voce teſtimony, the Court can be under no 
difficulty what puniſhment to inflict. 

Tux priſoner's Counſel replied, That it was im- 


| poſſible to prove guilt upon a dead body, which 


could not poſſibly be heard in its own defence. It 


is averred poſitively in the india ment, that Catharine 


Kaylock ſtole the watch; and if ſhe were alive, ſhe 
might produce evidence which would go to her ac: 


- quittal; what puniſhment could then be inflicted on 


the priſoner? This is apparently caſus. omiſſits in 
the Act; but the Court will not ſupply that which 
the Legiſlature ought to have done. Death, in many 
inſtances, ſtops the arm of Public Juſtice, and dil- 
ables it from ſtriking at the evil it was raiſed to 
puniſh. As to the inſtance of taking money upon 
a. mere pretence of reſtoring ſtolen goods, the in- 
dictment in ſuch a caſe muſt not only allege that 
goods were ſtolen, but the particular manner of the 
ſtealing muſt be proved, and the record of the con- 
viction of the principal be produced, before. the 
priſoner can be convicted of the felony; though 
he may for the fraud or miſdemeanor. As to the 
citations from Hale and Hawkins, both thoſe au- 
thorities ſay, the acceſſary may be put to anſwer, yet 
his trial is never proceeded on till the principal 18 
convicted; and in Jonathan Mild's "Calp the excep- 
tions were never taken, 


+ Tun 


| CASES IN CROWN LAW. 28 
Taz Cour conceived this to be a caſe of very 1740. 
great importance, and of the firſt impreſſion; and it Das . 
was therefore reſerved for che opinion of the J udges. ran“, Cart, 
The priſoner was accordingly detained, and after = 
maining ſome time in gaol he was diſcharged; but 
the opinion ' of the Judges e this Tm Was 
never OY communicated. 


7 


The KING * PETER PARFAIT. | Cant. 


Ar the Old Bailey December Seſſion 1740, Peter e 
Parfait was indicted on 7 Geo. 2. c. 22. before Lo pe. 5 des 

Curzr Jusrick WIIIES, Mu. Josrick Cnapr tg, ee ge 
Ma. Baron Carter, and SIR JohN STRANGE, 28 an % at, 


Knt. Recorder, for aſſaulting Thomas Weſton on the Ke 0m eng 
King's highway, with a piſtol, with au intent to rob 
him. | 

Ir appeared by the does that the e See Hay- 
tor, a coachman, was driving his coach along the eee 
road leading to Pancras, and that the priſoner pre- 1783. 
ſented a piſtol at him while he ſat on his box, and 
called out to him to ſtop; but it did not appear that 
he had made any demand of money. , 5 

Tyr Coukr. This is not a caſe within the mean 
ing of the Act of Parliament; for a demand of 
money or other property muſt be made to conſtitute 
this offence. A demand, however, may be made , de 
by action as well as ſpeech; as if a man who is deaf 250. 
and dumb ſtop a carriage on the highway, and put. 
his hat into the carriage with one hand, while he 
holds a piſtol. of enficety. in the other, or the like; but 
then the action muſt be plain, and unequivocally 


import a demand. In the preſent caſe, no motion (1) See the 


or offer to demand the proſecutor's property. was ee a 
made (1). mas, poſt. O. 
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JJ ͤ and port e 
Camg. The Kixo aguinſ Frrzommaus and Tins: 
| Signings | ih © 9 the Old Bailey in September Seſſion 1741, 


tian name of Dominici F itzgerald and James Lee were indivies 
2 _ for forging the laſt will and teſtament of Peter 


falſe inſtru- Perry, late a ſeaman on board his Majeſty's ſhip 
ment pur- 


ports 50 be, the Lancgſter, with intent to defraud the King. 
* forgery, Tux will began : In the name of Good, Amen. 


* Peter Perry, xc. and ended John 2 Perry. 9 


Mark. 
The priſoner, Fitzgerald, ; carried the will to the 


office of the Deputy Regiſter, who, on obſerving 
the difference of the Chriſtian names, told him, 
that he muſt produce the perſon who had written 
the will, or the perſon who was preſent when it was 
executed, in order to account for this error, before 
the probate could be granted. Fitzgerald accord- 
ingly produced the other priſoner Lee, who, in the 
name of JVel/h, ſwore that he was one of the ſub- 
ſeribing witneſſes; that the name of the deceaſed 
was Peter Perry; that the ſaid Peter Perry did 
make his mark to, and deliver the faid will; and 
that he (JVelh) had by miſtake written the name 
John Perry inſtead of Peter Perry. Upon this, a 

| probate of the will was granted. - 
Tre Ir was alſo proved by the muſter-book, tranſmitted 
Navy-Office by the officers of the ſhip to the Navy-Office, and 
5 which was produced by the Clerk of the Tickets 
from the Navy-Office, that Peter Perry belonged 
Sec Rhoder's to the ſhip Lancaſter; that at the time of his de- 
22 ” aL A "ig; | 
A uw 29. Ceaſe there were 427. 16s. due to him; and thata 
Cale 12. ticket for the payment of the ſame was made out, 
and delivered to a perſon who brought the probate 

of the will in queſtion, 


Tux 


CASES IN CROWN LAW. - 25 


Tux Jury found the priſoner Guilty ; but the al < 1741. 
was reſerved for the opinion of the Judges on two Na 
queſtions. Frxsr, Whether the muſter-book was and Lee's 
41, admiſſible evidence? SzconDLy, Whether this was Cl. 
ted in law a forging of the will of Peter Perry ? 
ter Ox the firſt day of Michaelmas Term, 15 Geo. 2. 
hip the Judges aſſembled at Serjeants-Inn-Hall to con- 

WH fider of the caſe, but their opinion was never pub- 
zen. liely given. The priſoners, however, were after- 
wards executed purſuant to their ſentence. 


The KI VO againſt JAMES Hail.  Casx 10. 


Ar the Old Bailey in September Seſſion 1741, The bodies 
James Hall was indicted before Sir JohN STRANGE, ee 


Recorder, for petty treaſon, for malicioully killing were, by e 
his maſter John Penny, Eſq. the principal of Cle- png PR 


menks-Inn; to which indictment the priſoner cn. $ _ 
pleaded Guilty, and received judgment to die ac- 88 the 


cordi | x Court could 
* to law. not direct 


Tux deceaſed was brother to the Dean of Litch- them to be 
| field, and the circumſtances under which the fact e 3 
vas committed being extremely atrocious, the fa- by 25 Geo. 2. 


mily applied to the Court, before the ſentence was pit _ 


paſſed, requeſting that for the ſake of example an ft*r ſentence 
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d, 
order might be made to tho Sheriff to hang the con- pre" ag 
vict in chains. | body to be 


| hung in 
Taz Cour, after a long conſideration of the = 


lubje&, ſaid, that they had no power to make an 
order for that purpoſe, and referred the parties to 
the Council of Regency, the King being then in 
Hanover ; for that the bodies of condemned mur- 
derers being entirely at the King 8 ipoſal, his ma-. 
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Wl „ CASES IN CROWN LAW: 
; i | | 4741. jeſtey, or his repreſentatives, bete alone capable of 
1 5 Wet. making any order on this ſubjece. 
1 AN application was accordingly made to the 
i CouncH of Regency at their firſt fitting at White: I 
1 hall, through the means of the Archbiſhop of Can- 1h 
Ws) terbury aud the Duke of Newcaſtle, who were mem- Wi 
_ Wo bers of it; and it was at firſt conceived to be fo 
1 within the province of the Court where the pri- 45 
HAY . ſoner was tried; but on the opinion which that ot] 
1 Court had given being ſtated to the Council, an PN 
wo border, reciting that it was on the petition of the in 
WT relations of the deceaſed, was at length made, di- 800 
j 8 recting the convict to be hanged in chains. - 
1 Ap on Monday 14th September 1741 he was, eff 
5 | purſuant to the ſentence of the Court, executed at 28 
1 the end of Catherine: Street, in the Strand, ard oh 
1 „aftterwards hung in chains at Shepherds Brgk in the 45 
5 County of Middleſer, 92 to the Ou of the 855 
1. . Council of W e os eee Fas 
WW | a 25 Geo. 2. c. 37. all perſons found gullty of wilful murdy (AT! 
38 1 ſhall be executed on the day next but one after ſentence paſſed, the 
i {| unleſs the ſame ſhall happen to be Sanday, and in that caſe on the that 
1 Monday following; the body, in London or Middleſex, to be con- the 
[5 i | | veyed to the Surgeons Company, to be difeted and anatomizzd; herd 
I i | and in any other part of Great- Britain, to be delivered to ſuch ſur- ace 
"Fl geon as the Judge ſhall direct. It is alſo enacted, that the ſentence 
15 oh | ſhall not only expreſs the , uſual judgment of death, but alſo the he r 
TRY time appointed for the execution thereof, and the marks of infany Will awa' 
Wo thereby directed for ſuch offenders; and that it ſhall be i in the power 9 
of the Judges to appoint the body of any ſuch criminal to be hung in — 
chains. — At a meeting of the Judges in 1752 it was agreed, that 1 
the judgment for Ai ecting and anatomixing, and time of execution, at 
_ ought to be pronounced in Petiy-treaſon, though. murder only be he 
mentioned. It was alſo determined in Michaelmas term 10 Geo. 3. "pg 
that except in the caſes within this Act, the time and Place of exe · 3 


cution are by law no part of the judgment. 4 Bl. Com. 397; and 
that 


* 


* IN un . | — 
0 realtor e nooſe. 1742. 
The KING againſ Wan, is a; Can r. 


Is the. Kings 5 on the 26 Mach, 1749, 3 
Thomas Fletcher, Richard Naſh, and three others, 2 
were tried on an indictment on the Aatater 9 Geo. 2. weapon * 


c. 35. in the mean. 
ing of the 
THE meat changed; that they- with divers ftatute, 


other perſons: unknown, being armed with fire-arms Fane 

and other offenſive Weapons, did feloniouſly aſſemble . 3 

in order to be Waking in running uncuſtomed 1166, ; 

goods. | y 
Tux Jury found a ſpecial verdad to the following 

effect, wiz. That the defendant Fletcher, on the 

42 28 February 1736, was hired by one John/ton, to 

2 go with him and ſix others to Kennington, in the 

the county of NM. orfolk, to be aſſiſting to them in run- 

- the ning and carrying away 900lb. of tea, for which he 

| was to have a reward of half a guinea; that he, 


80 purſuant to ſuch agreement, with ſuch intent, and 
— to reſiſt the officers of the cuſtoms did go; that he 
3 carried with him a whip of a common ſize; but that 
paſſed, the others had fire-arms and other offenſive weapons; 
on the that they aſſembled on the firſt of March, and put 
de con. the tea on their horſes ; that the defendant put on his 
974 ö horſe 100lb. of tea, and carried it clandeſtinely to 
ence , having the ſaid whip in his hand; and that 
Alo the he 8 the half guinea for ſo aiding in carrying 
iam away the tea. | | 13 
E power 5 

Hung i 3 

ed, that 


ka that in all caſes within the A& the judgment for diſſection and 
= * anatomizing oxly, and not hanging in chains, ſhould be part of the 
y ſentence; but that if it ſhould be thought adviſeable, the Judges 


JR might afterwards direct the hanging in chains by a ſpecial order to 
0 2 de Sheriff, . oſter, 107. | 
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1742. 
FrzTCHER'S 
CAsk. 


A 


= © CA8B8 IN CROWN LAW. 


ITnx queſtion was, whether the defendant, who 
was aiding and aſſiſting armed perſons, to the num- 
ber of three and more in clandeſtinely running tea 
is guilty of felony withm 9 Geo. 2. c. 35. ſ. 10. 
having no other arms but a whip. 


Lr, Chief Juſtice, delivered the opinion of the 
Court. This queſtion depends on the ſtatute 


9 Geo. 2. c. 35. which makes an offence felony 
which was not ſo before: therefore it is neceſſary to 


determine this caſe according to the ſtrict directions 


of the AQ, which is the conſtant rule obſerved in 
the conſtruction of a ſtatute which takes away the be- 


nefit of clergy. It was ſo ſettled on the ſtatute, 1 Jac. 1. 


c. 8. called the Stabbing Act, that none but the 
perſon guilty of the fact was guilty of the felony, 
and not the aiders. This doctrine is maintained by 
Lord Hale, 468: ſo on the 8 Eliz. c. 4. againſt pick- 
pockets, aiders are not included: fo on 39 Eli: 
c. 15, which makes the breaking a houſe in the day- 
time, and taking to the value of five ſhillings, felony 
without clergy, the perſon entering the houſe is in- 


_ cluded, and not the aiders, as they are in burglary, 


Cro. Car. 473. The requiſites of this A& are, that 
three or more perſons be aſſembled for the pur- 
poſe of running goods, and armed with offenſive 
weapons, and that every ſuch perſon being fo 
aſſembled and armed as aforeſaid, ſhall be ad- 
judged guilty of felony ; from hence it is plain, 
that the being aſſembled, unleſs they are armed, 
does not create the offence; and the words 
© being armed as aforeſaid,” muſt relate particu- 
larly to every one of the aſſembly ; ; ſo that the 
defendant, not being armed with an offenſive 
weapon, av? ing only a whip of a common fize, i 


not 


no 
diſ 


- 


—— —— 
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not guilty of felony within the Act, and muſt 12 1742. 
. e. 8 , e - ey IR 
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The Kix' againſt RonkRr Rnopes. ca 12. 


Ar the Old Bailey April Seffion 1742, Robert On an in- 

Rhodeswas indicted before Mn. Baron REyNoLDs, e 

for forging a certain . paper, partly written and 3 9 

partly printed, ſigned with the name of John ,uyfer-boot of 

Thompſon, purporting to be the laſt will and teſta- **< 3 

ment (b) of the ſaid Thompſon, a ſeaman, late on evidence to 

board his Majeſty's ſhip Flamborough, deceaſed. ' e er 5 
Ir appeared by the evidence of the Clerk of th the ſuppoſed 

Ticket-Office in the Navy-Office, that it was cuſ- mag 

tomary for the Captains of men of war to tranſmit 

accounts of their crews to the Navy-Office as 

frequently as poſsible, and that theſe accounts are 

entered regularly in muſter-books, containing the 

names of all who are living, dead, or have run 

away. The MusrER-BOOR belonging to the Flam- 

borough was produced, in which there was this 

entry: John Thompſon, an able ſeaman, died 

22 Auguſt 1739, at Turtle-Bay, on board the 


* Flamborough.” 


0 * * rr —B v 8 „ n 
% WET A at og R FL 
2 | ana , — 3 i . 


n 


. r 


” 
p 
r - aue by \ 8 5 — IE 1 n 20 RY . 7 N. — 5 ad 3 
* 3 3 * EE 3 n lag ny eg ET r 
. ͤ ˙ ORE VT —— CW * e 7 4 3 we A 1 b e Bs , PR 9 * of . 
-4 5 2 - —— A ro _ 2 " ” 8 2 * - : ds * — W — 
. ˙ a 8 8 2 . . 8 OEM: * n * * E : EY _ CES p . 
5 DF 4 $, & 2D 2. n 2 . ” 6 — 1 n * $1. OCs SEW A 8 AS 8 4 a — * 


IE 7” We * IP 


1K —— 


* ww * _ „ — 


(a) It is ſaid in the report of this caſe, 2 Stra. 1166, that the 
Court did not determine it upon the firſt argument, but gave Six 
Duptey River, the Attorney-General, time to conſider of it ; 
and that he, upon conference with Sia Joan STRANGE, the Soli - 
citor-General, declined to argue it; and that the priſoner | had 
judgment and was diſcharged. 
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r 8. er Pex" 497 
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(5) See 2 Bl. Rep. 790. 787. 
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(1) See ante, 
P- 24. Caſe 9. 


_ CASES IN ch, LAW. 
Frrer Polxr. Abe priſoner 8 Caunſel contend- 


ed, that as the priſoner was charged with forging 


the will of Thompſon, it was incumbent on the 
proſecutor to prove by the beſt evidence the nature 
of ſuch a fact would admit of, that the teſtator was 


dead; and that the beſt! evidence.of that fact was 


by. ſome one of the many perſons who were on 


board the ſhip, and not by the accounts! of the 
7 Captain or other officers, who might by accident or 
duäeſign return the man dead when he was really alive. 
Inu Counſel for the proſecution anſwered, that 
the objection was incongruous on the part of the 
priſoner, for that he had actually proved the will 
in Doctors Commons, and received the wages at 
ae dhe Navy-Office' by virtue of the probate, which 
5 implied an acknowledgment by him that Fhoingjor 


was: dead; but that, exclufive of that reaſon, it 
was the conſtant courſe! and uninterrupted practice 


of the Court to admit the entry in the muſter-book, 
after it had been authenticated by the clerk ho 


ſigned it, as full evidence of the fact. 5 
Tun Court over- ruled the objection, and cited 


theieaſe of Fitzgerald-and Lee (1), in Mich. Term 
15 Geo. 2. Where this point aroſe, and a myfter- 
book was admitted as evidence of the ſame kind of 


fact. (c) 


2 


5 At the Old Bailey, in September Seſſion 1787, Richard 


Ramſbottom was indicted for forging a Seaman's Will. To prove 
the probate revoked, Thomas Fletcher, a clerk in the Prerogative 
Court, produced an entry of the revocation in a book called 
The Aſſfgnation Book, in which all cauſes are entered by the Regiſ- 
ter, and which was kept officially by, the witneſs as the only record 


of ſuch proceedings, and of the decrees of the Court. It was ob- 


jected that this book was not admiſſible evidence. But Tur 
Cour was clearly of opinion, that it was evidence to prove the 
fact of the probate being revoked. 
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Sroohb Pol Nr. In the progreſs of the trial it An executor 
ama that the will ſet out in the indictment, LS 
in which the priſoner was named executor, was vil {fa 
dated the Gtli-of Sept. 1736, and that another will to chat which 
exiſted in the name of Thompſon, (which was pro- — 2 
duced in Court), dated 7th March 1737, in 8 
one Carter was named executor. J 1 
CarTER was called as a witneſs on the part of the forgery. 
or proſecution to prove, that the will in which the 
ve. priſoner was named executor was not in the hand- 
hat writing of Thompſon, the ſuppoſed: teſtator. The 
the competency. of his evidence was objected: to on the 
will ground of intereſt. To ſupport this objection it was | 
s at, Wy contended, that he ſtood in a ſimilar prodicament Har. 2. 
ah - with a man whoſe name is charged to be forged? to Salk. 4 | 
fon. a bond, note of hand, bill of exchange, or other. _ pI 3 " wo 
1 it ſecurity, and is produced to prove that it is not his 
Hee [nature : and that in ſuch a caſe the law refuſes his 
evidence, becauſe it tends to deſtroy the validity of 
an inſtrument which. affects... his. intereſt. In the 
preſent caſe there are two wills, Carter the witneſs 
claiming an intereſt as executor under one of them, 


and Rhodes the defendant claiming in the ſame way 3 * 2 


ter- under the other. The evidence thaiekie of. Carter, — = = 
ad We by difproving Rhodes's will, tends to confirm and Term m Rep. , 


eſtabliſh his own, and by this means to n ae 
intereſt which he claims. WE 9 

Ox the part of the Crown it was 3 as Ss 
an intereſt was not ſufficient to deſtroy: the compe- 
teney of the witneſs, unleſs it be of fuch-a nature 


called 
5 s may be materially affected by the event of the 
ral. The inſtances of the drawer of a note or the see Walton 


as - ligor of a bond do not apply; for there, the 8 
15 = mdence tends to deſtroy a ſecurity upon which, if 301. 
rove 


Ud, the vitnels i is immediately liable : but in the: 
| preſent 
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Apr iſoner Ar the Old Bailey September Seſsion 1742, P.. 
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1742. preſent caſe, there can be no queſtion which of the 


wills has the better title. Admit for a moment, 
_ Cap, that Rhodes's will is in the hand-writing of the teſ⸗ 
| tator, yet it being anterior in point of date to that 


SecD1Dode under which Carter claims, it can never be eſtah- 


| land's Caſe, liſhed as the laſt will of Thompſon ; ſo that the inte- 
5 __ reſt which Carter poſſeſſes does not in any degree 


depend upon the queſtion now before the Court, viz. 
Whether the will charged to be forged, under which 
the priſoner claimed, be in fact real or fictitious? 
The acquittal or condemnation of the priſoner does 

Salle. 283, not in any way affect Carter's, right to a probate; 
— 1043. he is intitled to it, as executor of the laft will; and 
Ld-Ray. 1229 his intereſt eannot be concerned in any event which 
; may be produced by his teſtimony of the fact which 

he is called upon to prove. 

Tux Covkr were unanimouſly of opinion, that 


Garter" 8 OP was not d 


— 


Cars th. The KiNG againſt BRANGAN. 


upon his ac- 
quittal is not Zrick Brangan and another were tried for a highway 


ö robbery and acquitted. The proſecution appeared 

a copy of his to have been brought merely for the purpoſes oi 

Ps. vexation and alin; ; and the priſoner's Counſ! 
applied to the Court for a copy of the indictment. 

1Bl.Rep.z8g, Lond ChIET JusTICE WIITs, who tried the pf 

; foners, acknowledged that the proſecution bore ths 

' ſtrongeſt marks of being unfounded and malicious 

but refuſed the application, becauſe it was not ne 

ceſſary that he ſhould grant it; declaring, that . 


the laws of this realm every priſoner, upon his a6 


12 


1 — Rooney 7 2 


that 


2, P. 
üghwa 

ppearel 
poses of 
Counſel 
ment. 
the pft 
bore the 
1alicious 
s not ne. 
that h 
n his a 


quitta 


quittal, had an undoubted right and title to a copy 
of the record of ſuch acquittal, for any uſe they 


7 might think fit to make of it; and that after a de- = = 


mand of it had been made, the proper officer might 


be puniſhed for refuſing to make it out. (a) 


— 


1743. 
The Kine againfi Jonx Wars. | Cas 14. 


Ar the Old Bailey February Seſſion 1745, Johm Waite It was not 
was indited before MR. BARON REYNoOLDs upon — 
2 Geo. 2. c. 25. f. 3, and 12 Anne, c. 7. for ſtealing for a Caſhier 
on the 10th May 1741, in a certain dwelling-houſe, - 3 
wherein Zerubabel Crouch and divers other perſons an _—_ 
did dwell, fix Eaſt India Bonds of 1001. each, the _— 1 


property of the Governor and Company of the * a N 
of England. ſtatute 
Br the ſtatute of 12 Geo. 1. C. 32. the orders of 3 en. 
the Court of Chancery are enforced, That Maſters 
in Chancery ſhall deliver into the Bank of England 
* the money, bonds, tallies, orders, and effects f 
the ſuitors of the ſaid Court, under their reſpective 
* care and direction ; that the Bank ſhall receive 
* all intereſt due upon ſuch ſecurities; and that 
upon paying in ſuch money, bonds, tallies, 


Chee 


(a) In 16 Car. 2. an order in writing was made by five Judges, 
that no copies of any indictment for felony ſhould be given at the - 
Old Bailey without ſpecial order, upon motion made in open Court, 
at the general gaol delivery. Kely. Rep. 3. and in May Seſſion 
1739, this order was republiſhed by the direction of the Court.— 
The Court will not grant a copy of the indictment where the ac- 
quittal ariſes from the incompetency of a witneſs : Quick's Caſe, 
January Seſſion 1784; and ſee Bevan's Caſe, January Seſſion 1786. 
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them; that on the 21ſt April the Court of Chancery, 


0 W &c. the Maſter ſhall take a certificate 
thereof from one of the Caſhiers.” 3 10 


„Bunk; that in the year 1736, there being a great 
Bank, and the Eaſt India Company reſolving. to re- 


new bonds; that the priſoner, as Cathier, received 


teen bonds which were in the Bank to be delivered 


the priſoner, who kept the key of the cheſt in which 


His flight created ſuſpicion ; and upon opening his 


that the bonds belonging to the cauſe of Broome v. 


| the produce. 


- 


- CASES N. CROWN. LAW. 


Ir appeared that the priſoner was a Caſhier of the 
number of Eaſt India Bonds in the cuſtody of the 


duce the intereſt, it became neceſſary to apply to 
the Court of Chancery to have the bonds taken out 
of their vaults, and exchanged for the Company's 


ſeveral of theſe new bonds, and gave receipts for 
in the cauſe of Broome v. Broome, ordered the ſeven- 


out; and ſeventeen bonds were accordingly delivered 
by the priſoner to the bearer of the order. Upon in- 
ſpection, they were found not to be the identical 
bonds which were deſcribed in the cauſe. An appli 
cation was therefore made to the Directors, that the 
right bonds might be ſearched for, and delivered, 
Directions were accordingly given for this purpoſe to 


they were depoſited in the vault; but inſtead af 
ſo doing, he took an opportunity of going away. 


deſk two India Bonds were found, which had a little 
time before been brought in by order of the Court of 
Chancery. Upon further inſpection it was found, 


Broome were taken away; and it was proved, thut 
the priſoner had carried ſix of them to a Broker, who 


fold them tor the. priſoner's account, and. pau, | hin Wi 


WVNVI. 


CASES IN CROWN LAW: 


Wrynxs; Acar, KeTTLEBY, and HAYWARD, Ser- 


0 jeants, contended in favour of the priſoner, that he 
the was not guilty of felony, within the meaning of the 
reat Wl Act of Parliament on which the indlictment was 
the Ml founded. The 2 Geo. 2. c. 25. ſ. 3. enacts, That 
re- WW © if any perſon or perſons ſhall teal, or take by rob- 
y to ber q, any of the ſecurities mentioned in the Act, not- 
| Out 6 withſtanding any of the ſaid particulars are termed 
any's * in law a choſe in action, it ſhall be deemed and 
eived * conſtrued to be a felony of the ſame nature, and 
$ for in the ſumèe degree, as it would have been if the 
cery, Wl © offender had ſtolen, or taken by robbery, any 
even- © other goods of the like value with the money due 
vered on ſuch ſecurities, &c.” It is evident from the 


wered WI vords of this Act, that the Legiſlature did not intend 
on in- to alter the nature of the offence of larceny, as it 


tical ſtands upon the grounds and principles of the Com- 


appli- I mon Law; but only meant to introduce a new 
at the Wi ſpecies of property as the ſubject of felony, the 
vered, Wi ficaling, or the taking of which by robbery is 
poſe to WW puniſhable in the ſame degree and manner as if 
which the offender had taken goods or money to the 
ead of ame amount. It cannot be pretended that the 
- away. taking imputed to the priſoner was by robbery, for 
ing his that requires force; if therefore he has been guilty 
a little Wo! any crime within this ſtatute, it muſt be that of 
*ourt of {ſimple grand larceny. The facts are, that the pri- 
found, Wiſoner was Caſhier, or ſervant, to the Directors of 
roome 0. the Bank, and has given ſecurity to them, not 
ed, that merely to anſwer for any accidental occurrence or 
cer, who nis fortune, but generally, for the faithful perform- 
aid hin Hence of the truſts repoſed in him. A ſpecial pro- 
Netty in theſe India Bonds undoubtedly refides with 
Wy xx Governor and Company of the Bank of Eng- 
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CASES IN CROWN LAW. 
land; but the Directors had committed them to the 
cuſtody and controul of the priſoner, as their Cafhier, 
under a confidence that he would not betray his 


truſt ; and this truſt is in ſome meaſure directed 
by the Legiſlature itſelf; for by the 12 Geo. 1, 


©: 32. it is 4 Caſſiier alone who can give a receipt 
for the bonds paid in by the Court of Chancery. 


Now by the rules of the Common Law, where 
property is delivered to the cuſtody, arid poſſeſſion 
of another in truſt, he cannot be guilty of felony 
in taking it away. He may abuſe the confidence 
repoſed in him, by converting the property to his 
own uſe, but this ſubſequent act cannot alter the 


nature of the original contract. Many authorities 
might be produced to confirm this poſition. 


It has 
been univerſally admitted, that if a carrier go away 
with goods entruſted to him, and ſell them, it is not 
felony. 3 Inft. 102. 1 Hale, 504. 18 Edw. 4. 
1 Roll. Abr. 73. But it 
may be ſaid, that although the priſoner had the pol 
ſeſſion of all the bonds, yet he had not poſſeſſion a 
any part, and therefore could not ſeparate thoſe men: 
tioned in the indictment from the reſt ; and cer 
tainly the ancient cafes afford a diſtinction upon this 
point: for it is ſaid, that if a carrier break open tht 
package, and ſell part of the goods, he is guilty d 
felony. Dalton, c. 102. 1 Hawk. c. 33. ſ. 5. Bit 
in that caſe, the thing committed to his care B 
fingle and entire; in the preſent caſe, each bond 
diſtinct and ſeparate. The property muſt be tak 
from the poſſeſſion of the owner. If a man deliver 
lend a horſe to another, and he rides away with it, 
is not felony. Co. Pl. Crown, 107. Butler's Cos 
and 1 Hale, 504. This is a caſe common in all tf 

| _ 
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Cass IN CROWN LAW. 37 
Books, and we rely ſtrongly upon it. Suppoſe a man 


9 the 1743. 
hier, go to an inn-keeper under pretence of chaffering 75 

4 his for a horſe, and when he has got upon his- back 8 
ected rides away with it, this is not felony. 1 Hate, 504. 

0. 1, 667. Summary, 61 (1). This law is confirmed by 21 ou pol, 
ceipt Hen. 8. c. 7. which makes it felony in a ſervant to Pares, core, 
cery. take a horſe. without the leave of his maſter, and ride 

where away with it. 3 Hen. 7. 126. 1 Hale, 505. ; for this 

ſeſſion proves, that it would not be ſo conſidered in the caſe 

felony of a common perſon. The priſoner was as much en- 

dence truſted with theſe India Bonds by the Directors of 

to his the Bank, as the Governor and Company them- 

er the WI ſelves were by the Court of Chancery. They always 

oritics I remained with the priſoner, and he by his receipt is 

It has WY liable and anſwerahle. But his miſapplication of 

| away WI them cannot be conſtrued felony ; for no man can 

is not be guilty of ſtealing that which he has in his own 

dw. 4. WW poſſeſſion ; and it is clear from his receipt, that he 

But it WJ did not come by them tortiouſſy. They were legally | 

he po. in his cuſtody ; he was truſtee to the Company for 

ſon of their amount, and is anſwerable in a civil action for 

ſe men: their value. Suppoſe for a moment that a body 

ad cer {WI corporate could be guilty of felony, and that the Di- 

zon this rectors had embezzled theſe bonds, Could they have 

pen the been charged criminally for ſuch an act? Certainly 

uilty a not; but they would have been obliged to make 

5, Bi ſatisfaction to the ſuitor to whom they might 

care eventually belong: and, Upon what ſolid ground, in 
bond bi this caſe, can any diſtinction be made with reſpect to 


e take perſons? The priſoner had a ſpecial property in the 


eliver u bonds, and might have maintained trover to recover 
ich it, 1 them. They came to his poſſeſſion by actual, and 
4s Cool not conſtructive delivery only; and it has lately 

n all tf been determined by the King s Bench, upon a ſpe- 


Boch D 3 cial 
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1743. cial verdi& out of this Court, that ſtealing Chancery 

YT Records, by taking them out of the office, and ſelling 

Casx, them, is not felony (2). But if theſe arguments, 

founded on the doctrines of the Common Law, ſhould 

(2)ThisCaſe be thought lame or impotent, there is, ſubſequent to 

_ mined on a the period at which this offence is Charged to have 
different 

point. Vide been committed, a legiſlative declaration of the law 

ante, p. 15. deciſive in favour of the priſoner; for by 15 Geo. 2. 

c. 18. f. 12. it is enacted, That if any officer or 

4e ſeryant of the Bank of England, being entruſted 

* with any note, bill, dividend, warrant,” bond, deed, 

«or any ſecurity, money, or other effects belonging 

„to the ſaid Company, or having any of the ſaid 

<« ſecurities lodged or depofited with the ſaid Com- 

«© pany, or with him, as an officer or ſervant. of the 

„ ſaid Company, ſhall ſecrete, embezzle, or run away 

with the ſame, or with any part thereof, be ſhall 

* ſuffer death without benefit of clergy:” This fel 
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clauſe clearly proves, that the offence with which the in. 

A priſoner is charged was not before a felony ; and as cei 
4 the Act has paſſed long ſince the time laid in the aw: 
5 indictment, and does not contain any retroſpective Wl the 
4 words to give it an e poſt fatto operation, we humbly WW aw: 

conclude that the priſoner muſt be diſcharged. wh. 

Sin Joun STRANGE, Knt. Solicitor-General, Mr. teri 


 Boorz.x, and Mr. Purcnas, on the part of the ill all 
Crown. By the ſtatute 12 Geo. 1. c. 32. the Bank {tra 
of England are made exprelsly liable for theſe bonds, Pre! 
after the certificate has been given by the Caſhier, 3 MI the 
the Act directs. In the preſent caſe the bonds were eve 
carried from the Court of Chancery to the Bank, unf 
and as that corporation muſt have proper ſervants t0 
; tranſact the different branches of their very ex- 
tenſtve and important concerns, the priſoner at the 
NP 8 8 bar 
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bar was the proper perſon to receive them from the 
The moment the priſoner: re- 
ceived them, that moment they came into the poſ- 
ſeſſion of the Bank, and not into the legal poſſeſſion 


Accomptant-General. 


of the priſoner (a). The receipt which he gave for 


them proves that it was not for himſelf; for it ex- 


preſſes,” that they were received for the Governor and 
Company of tlie Bank of Englund; and it is imma- 
terial whether the bonds are under their own lock 
and key, or under the lock and key of their ſervants 
and Caſhiers; for in conſideration of law the property 


is in the poſſeſſion of the Bank. His receipt will not 


entitle the ſuitors to call upon him for the money, for 


it is vittually:the receipt of the Company. It is ſaid, 
that a man cannot ſteal from himſelf, and if it be 
taken abſtractedly, the aſſertion is certainly true; 


but it is equally certain that a man may commit a 


felony of what he has in his own poſſeſſion. The caſe 


in Lord Hate, 504, 505. will prove this: A carrier re- 


ceives goods to carry to Nover, and he carries them 


away, it is no felony ; but if, having carried them to 
the place appointed, he afterward ſecretly take them 
away animo furundi, it is felony ; for the poſſeſſion 
which was imparted to him from the owner being de- 
termined by the delivery, his ſubſequent taking is in 
all reſpe&ts the ſame as if it had been done by a 
ſtranger. 13 Edw. 4. 9, Co. P. C. 107. So in the 
preſent caſe, the moment the bonds are depoſited in 
the vault, that moment the priſoner's poſſeſſion, if 
ever he had any, ends. If a carrier in his journey 
unpack goods, and take any thing out of a cafe, box, 


6 


22 


(a) But ſee Rex v. Beaſeley, poſt. 


54 . or 
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1743. or ack; it will'be a folonious taking, for-he had no 4e 
Fr authority to ſeparate the goods; his authority was to ſtar 


w 
Cana. 1 receive the bundle entire, and to deliver it entire, at me. 


— * 
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: ſuch a place. Vide 21 Hen. 7. pl. 14. Let us com- onl 
1 pare the caſes: Twenty India bonds are delivered at but 
. one time to the priſoner, and he converts three of the 
them to his own uſe; Is he not in the fame caſe unt 
1 with the carrier who takes part of the goods out of au 
. a parcel, and does not deliver them to the party they in t 
Wo are for? Is not this online: to the _—_ of a circ 
= felonious taking: 2 | che 
3 Tux Gentlemen have put a RP that if a man go 7 
3 to an inn to hire a horſe, and get upon its back, ſeſſi 
1% and ride away with it, it is not felony ; but this is 900 
4 ; not law, for the horſe is not lent in this caſe, and bezz 
1 (3) Vide the therefore it muſt be felony (3). There is a differ- he 1 
4 ; — rel. ence between having the care of goods and the legal whit 
W - \ = poſſeſhon of them. In the preſent caſe the priſoner. the 
1 had the care of the bonds, but not the legal poſ - ſpeci 
„ ſeſſion; and it cannot now be controverted; that hand 
on | thoſe who have a bare charge only, may be guilty of Wl and 
1 felony. Serjeant Hawkins, in his Pleas of the Crown, ill depe 
1 3 Hen. 7.12. Bk. 1. c. 33. , 6. ſays, © That one who has the bare mad 
| 32 - bf * charge, or the ſpecial care of goods, but not m 


i the poſſeron of them; as'a ſhepherd who looks in 
Moor, _ after ſheep, or a butler who takes care of plate, m 
Pop. 84. or a ſervant who keeps the key of my chamber, or th 


Hale, 505. 
ren gueſt who has a piece of plate ſet before him at de 


* — an inn, may be guilty of felony in fraudulently Ml caſe, 
4 e taking away the ſame; for in all theſe caſes the Il the p 
5 | d offence may as properly come under the word Wl aud 

4 4 © cepit ; the injury to the owner is as great, and the ¶ cony 
; | 4 : fraud as ſecret, and the villainy more baſe than it IM 15 C 
ll | it 


CASES IN CROWN LAW 
0 ct it nad been done by a ſtranger.” The circum- 
0 {ances under which. the priſoner bad the manage- 
| ment of theſe bonds, prove that he had a bare charge 
only, much more forcibly than the cafes of either the 
butler, the ſhepherd, the ſervant, or the, gueſt ;- for 
the bonds remain in the cuſtody of the Caſhier only 
until the Directors go down to put them into the 
rault, and then the Caſhier attends to lock them up 
in the ſight of the Directors. But ſuppoſe, from the 
circumſtance of the Caſhier keeping the key of the 


toſſe/ion, the conſtruction of law is, that the true poſ- 
ſeſſion is in him who is the owner or maſter of the 
goods. If an apprentice, ſays Lord Hale, 506. em- 
bezzle his maſter's goods or money out of his ſhop, 
he is guilty of felony, notwithſtanding the poſſeſſion 
vhich he has by a licence to ſell. The charge which 
the priſoner had in theſe bonds was only for the 
ſpecial purpoſe of receiving the intereſt ; he is the 
hand only to convey them to the proper repoſitory, 


depoſited as occaſion may require. There is a caſe 
made uſe of by Lord Dyer, folio 8. That if a 
* maſter deliver to a ſervant one-and-twenty ſhillings 
in flyer, to change into gold, or to buy leather to 


the leather, it is felony, becauſe the money was 
delivered for a particular purpoſe.” So in this 
caſe, theſe bonds were delivered to Mr. Waite for 
the particular purpoſe of depoſiting them in the cheſt, 
and receiving the intereſt ; not to ſell them, and 


15 Geo. 2. C. 13. {. 12. has been adduced to prove 


cheſt, it ſhould be conſidered as a ſort of mized 


that 


41 
1743. 


9 —— 
Walrz's 
Cas. 


and from thence to receive the intereſt, and be again 


* make ſhoes, and he runs away with the gold or 


convert” their produce to his own uſe. The ſtatute of 
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CASES IN CROWN LAW. ; 
that the Finder s offence is not felony by the Com. 


mon Law. If he were one of the deſeription of per- 
ſons whoſe acts of infidelity the Legiſlature have 


thereby made felonious, and the ſtatute could be 
conſidered as introductory of a new law, the argu- 
ment would certainly be concluſive; but we con- 
tend that this man had not that ſort of truſt, againſt 
the breach of which the Legiſlature intended to 


guard; and there are many ſtatutes which are made 
to put an end to fancied doubts: This ſtatute only 


takes away, ſub modo, the benefit of clergy from the 
offence of larceny, in the ſame manner as the 1 Jac. 1, 
c. 8. takes away clergy from a particular kind of 


| manſlaughter ; but it has never been doubted but 


that the mode of killing therein mentioned was man- 


laughter before the Act. The 12 Anne, C. 7. re. 


moves the benefit of clergy from larceny. in a dwel- 
hng-houſe to the value of 40s. but it was un- 
doubtedly a, felony to ſteal to that amount, either 
within or out of a dwelling-houſe, before that Act. 

Taz Cour were clearly of opinion, That the pri- 
ſoner's offence. was not felony before the 15 Geo. 2. 
c. 13. ſ. 12. and they offered Mr. Solicitor. Genera 
A SPECIAL VERDICT; but the Counſel for the pro- 
ſecution candidly acknowledging that they were per: 
fealy ſatisfied with the opinion of the Court, the 


Jury were accordingly directed to find the e 


Not Guilty. 

A Morlo was then made for 1 to charge the 
priſoner with a Civil Action; which being granted, be 
was accordingly charged, at the ſuit of the Bank 
with a debt of thirteen thou _ three - hundrel 
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CASES IN CROWN LAW. 43 

Tur priſoner, at the time of his arraignment, de- 1743. 
fired that his irons might be taken off; but the Wams 
Court informed him, that they had no authority for Cass. 
that purpoſe until the Jury were charged to try Brafon, 37. 


him. He accordingly pleaded not guilty; and be- Britton, 14. 


Fleta, b. 1. 
ing put upon his trial, the Court immediately or- e. 31. | 
dered his fetters to be knocked off. Calf by 7 bu 


2 Hale, 219. Wer 10. 6 St. Tr. 230. 2 Hawk. c. 28. C. $55 4B Com, 322 


e 1:5 aut 1744. 
8 The KixG againſt Comer. C 
Tux INDICTMENT ſtated, That John Comer, on r 
„the 23d April, 17 Geo. 2. about the hour of one 3 
in the night, the dwelling- houſe of Bridget Ber- burglary, an 
ridge, Spinſter, feloniouſly and burglariouſly did the burgltry 
„break and enter, and one diamond necklace, of is an acquit- 
* the value of 1507. the goods and chattels of the! 1 
ſaid Bridget Berridge, in the ſaid dwelling-houſe, 3 
Athen and there being found, then and there fe- 
loniouſly and burglariouſly did ſteal, take, and 

carry away, &c. 

Taz entry on the record was, Puts himſelf on his 


country. Jury ſay, GuiLty of felony only, in 


© ſtealing goods and chattels to the value of one 


hundred and fifty pounds from the dwelling- 
** houſe. Nor GuiLTy of the burglary.” 

A QArxsriox aroſe, Whether the priſoner, by 
virtue of this finding, was not entitled to the benefit 
ot clergy ? and the caſe was reſerved by Mr. JusTICE 
LURNET and Mr. BaROx CLARKE for the con- 
bderation of the J udges. \ "STAR 
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. CASES IN CROWN LAW. 


1744. O the 80th November 1744, nine of the Judges 
(i) met at Lord Chief Juſtice Lee's chambers ; and 


_ Comesr's 


Cle. they unanimouſly agreed, that as the felony itſelf | 


(1) Lc. i. was made to conſtitute the burglary, and not the 
Le. intention to commit a felony, the acquittal of the 
* B. Par- hurglary did, by neceſſary conſequence, include in it 
B. Reynolds. an acquittal of the felony alſo; and that the pri- 
. ſoner, by this miſtake in the mode of entering the 
NIE * 8 verdict, was intitled to the benefit of the ſtatute. 
and Denni. But they ſaid, that if the entry had been, Jury ſay, 
ſon, — Nor GvitrTy of breaking and entering the houſe 
< in the night-time, but Guiry of the reſt of the 
** indictment,” he would then have been con- 
victed of ſtealing goods to the value of forty ſhil- 
lings in the dwelling-houſe, and would conſequently 
have been deprived of his clergy -by 12 Anne, 
ge c. 7. (2). Vide 1 Hale, 559, 560. Sumner's Caſe, 
— _ Trinity Term, 1706, by all the Judges. Comyns Rep. 


2 2 der and the King v. ert Eaſter e 8 Geo. 2. 


* 


1746. | 
Cas 16. | The Kwe againſt ELt2amzrn Nannen. 


If a man FP” Ar the Old Bailey October Seſſion 1746, aun 


woman Taylor, and Mary Robinſon, Widow, otherwiſe the 


marry in the 


name of ano- Wife of the ſaid George Taylor, were indicted, before 


_ for the LorD Cnizy JusTiIC® WilLEs, Mr. JUSTICE 


raiſing a ſpe-Fos TER, and MR. BARON REYNoLDs, for conſpiring 
cious title to 


che eftate of together, that the ſaid George Taylor ſhould perſonate 
ITE. 7 ; Richard Holland, and that the ſaid Mary Robinſon 


affumed, it is ſhould be married to the ſaid Richard Holland, that 
 aconfpiracy-ſhe might entitle herſelf to his eſtate, &c. and in 


Y pu. 


and in 


pur 


CASES IN CROWN LAW. 


purſuance of which conſpiracy they were married 1746. 
accordingly at the brag earn of: Saint A _ wen, 


Holborn. 

Tux evidence was, that on the n Juby the pri- 
ſoner, Mary Robinſon, who lived as a kind of ſer- 
vant with Mr. Holland, of Hornſey, ordered a man to 
take a box from her maſter's houſe to town, and 
leave it at the ſtables where her maſter put up his 
horſes. Early on the morning of the next day, ſhe 
called at the ſtables, and left word that a man would 
come for the box. Accordingly the priſoner George 


Taylor called for it, and in the afternoon brought 
it again; after which Mrs. Robinſon called to know + 


if the box was brought, and deſired that it might be 
ſent to Mr. Holland's, in Newgate-ſtreet. On the 
morning of the 18th the priſoner Taylor went to the 
office of Mr. Ruſhoorth, a Proctor in Doctors Com- 
mons, and aſked if he could have a marriage- licence 
there. On being aſked whether it was for himſelf, 
he anſwered that it was not; and on the proctor 
telling him that one of the parties muſt come, he 
went away, and returned ſoon after to the office 


with Mrs. Robinſon, whom he left there. On the 


ſame day Mrs. Robinſon being at the Sun Tavern, 
in St. Paul's Church-yard, ſent a porter to the Eaſt- 
India Warehouſe in Fenchurch-ſtreet, for the pri- 
ſoner Taylor; and in about a quarter of an hour 
after the porter had returned, he came, dreſſed in 


a dark-coloured coat, and aſked where the woman - 
was. After ſtaying a ſhort time, he went out, and 


returned again, in a light-coloured coat, and a light 
wig, which he defired the waiter to comb, telling 
him he need not carry it to the barber's. Mrs. Ro- 


biſon was dreſſed in white ſattin, with a large black 


5 | | bonnet 
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Roninson's 
Cask. 


. ſame place. 
ſuch agony and confuſion, that, the ſweat ran down 


CASES IN CROWN LAW. 


bonnet over her face. This was: about the hour 
of ten o'clock. + Between ten and eleven, imme- 
diately after morning prayers, they were married at 


Saint Andrew, Holborn, by virtue of a licence, by 


the names of Mary Robinſon, of the'pariſh of Hornſey, 
Widow, and Richard Holland, Batchelor, of the 
During the ceremony Taylor was in 


his face. The lady was given away by the deputy- 
clerk; and the coat, ſhirt, neckcloth, and wig which 
Taylor had on, were proved to be the real Mr. Hol- 
land's own clothes, which Mrs. Robinſon: had the day 
before ſent in the box to the Livery-Stables. Being 


thus married, they went to the King's Head Tavern, 
in Holborn, where they dined; after which Taylor 


went to Mr. Standgate's, in Holborn, where he had 
dreſſed, and replacing Mr. Holland's clothes in the 


box, and putting on his own, he carried it to the 


Livery-Stables ;- from whence it was ſent, by the de- 
fire of Mrs. Robinſon, as before mentioned, to Mr. 
Holland's houſe, in Newgate-ſtreet. © The wig, how- 


ever, by ſome accident, was miſſing from the box, 


which, with ſomething Mr. Holland had heard, gave 
riſe to a ſuſpicion of what had been going on; 
and he accordingly: cauſed the prifoners to be ap- 


prehended, when they both of them made a full 


confeſſion of the facts above related. 
Urox this evidence it was contended by the 


Counſel on the part of the prifoner, that by the 


Common Law people may marry by whatever name 
they pleaſe; and although the indictment charges, 
that in the preſent caſe it was a conſpiracy, yet 
they have not-proved that any one has in fact been 


Injured, or zhat it was done with any view or intent 
that 


and obſerved, that it was the province of the Jury * 


Mary Robinſon was impriſoned two years in New- 


CASES IN CROWN: LAW. f 47 
that a third perſon ſhould ſuffer any injury from it. 1746. 


Many reaſons may exiſt which may make it ex- Roninson's 


pedient for people to marry in fictitious names, Caze. - 


which may by accident be the names of other 
perſons; but it is not the imagination of ſuch third 
perſon that they are thereby injured, which will 
make the parties guilty of an offence. It muſt be Y 
made out that there has been a combination to 
affet the intereſt, or .injure the- eſtate of a third 
perſon, before any ſuch act can be conſtrued a con- 


ſpiracy ; for a conſpiracy muſt be to do an injury | 


to the perſon or eſtate of another. 

Tux Cour, however, over-ruled the objection; 8 Mod. 11. 

1 Blac. Rep. 

to collect from all the circumſtances of the caſe, 392. 
whether there was not an intention or deſign in theſe der ws. 070 
parties to do a future injury to Mr. Holland; and 1 Hawk. 348. 
that it was not neceſſary to prove any direct or im- 
mediate injury, or even to ſhew 8 tpecific overt act 
of conſpiracy. 


Taz Jury found the FIR guilty of conſpiracy 


gate, and George Taylor fix months 1 in the ord 
Compter. | 


| 1747. 
The Kin NG 3 HAINES. _ | Case 17. 


Ar the Summer Aſſizes 1747 for the County of A convict al- 
Worcefler, Richard Haines was convicted upon an lend the 


benefit of a 
information of mayhem. An Act of Grace, in- general par- 


, though 
cluding this offence, had paſſed between the time of he Had vs 3h 


pleading Not Guilty and the trial; but the de- lected to 


ray it in 
fendant, on being * had neglected to take a. time. 
advantage of it. | 


IN 
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1747. Ix the Michaelmas Term ſubſequent to the con- 
Hamas 9m, the defendant moved the Court of Kings 
Caez. Bench that he might have the benefit of the Ad; 

. eee granted to thew cauſe. | 
Ms. Barnuns r, for the Crown, contended, that 
| as the defendant had neglected to pray the benefit 
. of the Act at the time of his trial, he now came 
8 Foſter, too late; and 2 Hawk. c. 37. ſ. 59. MKely. 24 
1 Wilſ. 150. Jenk. Cent. 129. 252. and Ratchiffe's Cafe (1) 

were cited. 

Mn. Evans, for the e ſaid, that the 
practice of the Old Bailey was to plead Guilty, and 
then to claim the benefit of the Act; but as the 
defendant had pleaded Not Guilty before the Ad 
paſſed, he could not take advantage of it until the Ml 1” 
Jury had found him guilty; for no man can hare 1 
occaſion to require a pardon until he has either cou- 
feſſed himſelf guilty, or a Jury has found him ſo. 25 
8. P. C. 169. Tux Cob ar took time to conſider of the caſe til I e. 


r 
e 


1 
= 
1 
0 * 
l. 
. 
K 
E 
{4 
* 


ney ; d4 2 


} 
4 
bh 
f 
N. 
1 
16 
[ey 
. 
1 
n 
14 
[Ih 
* 1 
W- 
| 
+ 
15 * 
Vz 3 
it | 
199 
1 
na 
11 
44 

1 

Lek”. 
v3 
„ 
Fol 
Tr 
Ti 
7 £ 
* 
71 
7 
I 
N 
5. * 
4 
* 
3 
5 
iy 
4. 
"3s 
2 
48 
by 
Tt h 
E 
£4 
N 
* 
N 
. 
v# 
* 
234 
. 4 
N 
9 
N. 
4.8 
147 
N 
8 
1 
1 
206 
* 
15 
2) 
+257 
: 
7 
0 , 
47 
6: 
111 
1 4 
. 
1 
+. I 
1 


Ti] þ <9: - * 
ccc 
— — 2 — .,, y__ 


2 — — 
rr 


rey wy = 
. —— 
— 9 nL 
— - — — 
” 


— — iD — „ d +3. 3 ant : T 
* 0 8 ——— SEL En A ACER; 
— — Er SIS. = 
+ —— 1 : 2 4 — n 
— aa 
— — 


7 n 1 £ * > : . N . 8 ö N * 
* . 0 7 D 8 & 25 © bp e — A — A \, - S — CR Row” + 24; — EA by = 2 2 p 5 8 1 

- + Abad arty * => * - 3 4 gd. NC IT = = * * 5 8 8 — Ws - W WY r - i 7 55 _ 
— eee . p 7 e 4 _— - Ani An —— _ 4 < 8 — — [ _ * , — "Is 2 * — r w i 6 7 „ —— 2 Aa uo 

; C 8 r 2 2 T2 EA pr 3 - r ++ n n 3 * 3 rad 
r PPP ä r og woe Ip ny 4 0D / 9.,- 

— — — — — — — = — 3 2 —— — = V — — IT "OS 06-7 44 Ip 3 * r r 
a — 
1 > i 
— - * 9 


CS 
2 


173. 
Bro. Cor. 


200. 


1750. 


CasE 18. 


Dy. Whether Ar the Summer Aſſizes at Rochefter in Kent, i 


Eaſter Term 1748; and they then delivered their WM '*t)c 
unanimous opinion, That the defendant was intitled WM left 
to the benefit of the Act of Grace; but they or bet 
dered, that he ſhould pay to the proſecutor his ful Tu 
coſts out of pocket, and gave particular directions to Wl” ary ' 
the Maſter accordingly. Vvictio! 
WE the Ci 

Bu" 
by C0} 
charge 


The Kixe againft WILLIAM PARKER. 


lecogi 
t Cha 


- S 0 
A 2 5 
e 
= rr 2 
22 7 929 
— 1 * 


havin 


poſſeſſion of the year 1750, William Parker was indicted for 
— miſdemeanor, for unlawfully having in his cuſtody 1 
money ww 

intention to pay it away as and for OTE money, is an indictable 22 


counter 


ent, t 


VOL, 


CASES IN CROWN LAW. " 
rounterfeit half- crown, two counterfeit ſhillings, and 1750. : 
twelve counterfeit ſixpences, made of baſe metal, to I Spe 
the likeneſs of true .money, knowing the ſame to be Cass. 
counterfeit money, with intention to pay away the 
ſame as true and lawful money, againſt the peace 
of our Lord the King, his crown Ka dignity ; and 
upon which indictment he was convicted upon very 
clear and ſatisfactory evidence. 

Bor Mn. Jusrice DExx180N, doubting whether 
this was an offence indictable at Common Law, and 
in regard no notice was taken of any ſuch caſe in the 
Statute 15 & 16 Geo. 9. c. 28. reſpited the judgment, 
and reſerved the queſtion, Whether the ſaid offence 
was indictable or not, for the conſideration of THE 
the WI IV ELVE JUDGEs, | | 
. Tnz priſoner was accordingly . to 
FRE remain, or to give bail for his appearance at the 
f next aſſizes at Maldſtone; but on 18 March 17531, 
e e Judges not havi ing delivered any. opinion on the 

their WW ject, he was ordered by Mx. JusTict FosTEtr, 
ite) the then Judge of Aſſize, to remain, or give bail, 
ey or as before ordered. 
18 ful Tux Solicitor of the Mint obtained a writ of Certio- 
—_— in the Eaſter Term following; and the Con- 
viction, with the Record at large, was returned into 
the Crown Office accordingly. 

Bur after a lapſe of ſome time, the priſoner was, 
by conſent of the Solicitor for the Crown, dif- 
charged from his confinement, upon entering into a 
eee to appear before Charles Brown, Eſq; 
f Chatham, at the next Aſſizes for the County of 
ent, to receive the Judgment of the Court, 


Cent, in 
d for © 
aſtody 1 


* 


counter VOL. I. 3 | The 


—B 3g 225 


emen 
. 
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* CES IN CROWN LAW. 
1748. 


Cas 5 The Kine againſt GAnAGAN. 


— 8 * 8 * — 
E . SITES I 
ON TT I TOTES OI - 


—— 3 
ns 


A conviation Art the Old Bailey. J anuary Seſſion 1748, * e 
| 1 may Gahagan, Terence Conner, and Joſeph Maphan, were 
e r indicted before Loxp CHIET BARON PARKER, pre- 
one witneſs, ſent Mr. JosrIcE BURNET, for High Treaſon, | n 

. r * e filing and diminiſhing the current coin. 
is no corrup- ONE witneſs only was produced to prove the fac; 
e and it was ſubmitted to the Court, whether, upon 
Foſter 222. the conſtruction of the ſtatutes 1 Edw. 6. c. 12. the 
5 & 6 Edv. 6. c. 11. the 1 & 2 Ph. and Mary, c. 10. 
and the 7 Will. 3. c. 3. f. 2. any perſon can be con. 
vieted of High Treaſon, upon the teſtimony of a 

ſingle len 

Tux Count, upon the aittiority of de 
Caſe, (a) and upon the opinion of Lord Chief Juſtice 
Raymond, delivered in this Court in October Seſſon 
1727, in the caſe of Anne Johnſton, were decidedly 
of opinion, That one witneſs is ſufficient to prove 


any treaſon, where there is no corruption of blood 
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| Cazx 20. The K rx againſt SCOREY.. 
: In the King's Bench, Mich. Term, 22 Geo. 2 


Evidence in Scokkv, accompanied by his Maſter, who ms 
e (A an under-keeper of the N ew Poreft in Harpen 


n —— 4 


= (a) Anſtruther was convidied on the evidence of one Linne 6 
the 5 Eliz. c. 11. ſ. 2. for impairing the coin; and at a meeting d 
all the Judges, at Serjeants' Inn Hall, 6 May 1725, they ver 
unanimous that the conviction was legal. Vile T. Jones, 233: 
| well 
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| CASES IN CROWN: LAW. 61 
went into the foreſt early in the morning, before it 1748. 


was light, to ſearch for certain Deer Stealers; and ——— 


S 
hearing the noiſe of a gun twice, they made towards Srar, 3 


her 


the place from whence the ſounds proceeded, where 
0 they found a man lying on the ground, and, among 
pre⸗ others, another man with a gun in his hand near him. 
„ in Scorey immediately required the men to ſurrender, 
and on one of them refuſing ſo to do, ſtruck him 
att: with the keeper's ſtaff which he had in his hand, 
1pon which blow proved inſtantly fatal. 
the Taz Coroner, on taking his inquiſition ſuper 


viſum corporis, refuſed to receive the evidence of the 
under-keeper who had accompanied Scorey and 


> 1 
con- 


1 was preſent when the blow was given, and only ad- 
mitted the teſtimony of the man who was with the 

thers WY Leceaſed. 
uſtic Taz Coroner, on the 1 af this man, told 


Seſlon tbe Jury that the crime was murder, but they refuſed | 
:dedlr e find any other verdict than Accidental Death; 
„aich verdict the Coroner recorded, and then by 
his warrant ſent Score to the county goal for 
murder. 

Kore being now . up by Habeas Corpus, 

Ing Court, on full affidavit of the fact, ad- 
mitted him to bail; himſelf in four hundred ds 
ad four ſureties in two hundred podnds each; 
and granted a rule againſt the Coroner to ſhew 
cauſe why an Information ſhould not be filed againſt 
him. 2 85 | 


prove 
blood. 


K 2 _ 


W 
1 98 PA * 7 N 
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i 52 | __ CASES IN CROWN LAW, 
3 1756. 
bl 4-0 1 4 
1 Cat 21. The KING agginſt MAeDANIEL, and Others, ax 
i A perſon can- Ar the Old Bailey J anuary” Seſſion 1754, one tis 
5 e or Joſhua Kidden was tried before MR. JusTict Fosrry, pr 
1 murder in for robbing Marg) Jones, Widow, on the Highwm 1. 
Tanker © be of one guinea, a half-crown, and two {ſhillings and wh 
fallel by ſix- pence. The proſecutrix ſwore very poſitively to cal 
charging the perſon of the priſoner, and to the circumſtance ny 
—.— of of the robbery, in which the was confirmed by one 4 
which he was Berry. The priſoner, on the evidence of theſe two | 
ny witneſſes, was convicted and EXECUTED; and on : 0 
the 1ſt of March following, the reward of forty Y , 
pounds, given by 4 and 5 Will. and Mary, c. 8. to 
thoſe who thall convict a Highway Robber, was di the 
vided between the protecutrix Mary Jones, John 4 4 
Berry, Stephen Macdaniet, and Thomas Cooper. The 2s 
hiſtory of this proſecution lay concealed in the minds uh 
of its fabricators until the 9th of Auguſt 1754, when Cl 
the Iligh-Conſtable of the Hundred of Blackheath iſ 8 
having taken up one Blee on ſuſpicion of being e 
thiet, it was diſcovered to have been a conſpiracy any 4 
and contrivance to obtain the reward. alle 
Drit1cexT ſearch was, accordingly made to ap [y 
prehend the miſcreants concerned in this extfaordr wh 
nary tranſaction; and at the Old Bailey in June St 4 *% 
fion 1756, Stephen Macdanel, John Berry, and Mun 4 1 
Jones, were indicted before Mk. Jusric Fosgtts þ 
preſent MR. BARON SMYTHE, tor the wilful MuRnvii Peir x 
of Jojhua Kidden, in maliciouſly cauſing him to be a 


unjuſtly apprehended, falſely accuſed, tried, cor 
victed, and executed, well knowing him to be inne 
cent 
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to thare to themſelves the reward, &c. The pri- 
ſoners were convicted, upon the cleareſt and moſt ſa- 


ms pray ity was diſcloſed, as horrid as it was une xampled. 
5 The judgment, however, was reſpited, upon a doubt 
* whether an indictment for murder would lie in this 
ha, cale. The ſpecial circumſtances were accordingly 
5K entered upon the record, together with an additional 
. inding of the Jury, “That Juſtice-Hall, in the Old 
Ry © Bailey, is ſituated within the County of the City 
12 * of London; and that felonies committed in the 
| County of Middleſex have from time immemorial 
forty 3 
12 been accuſtomed to be tried there;” in order that 
. the point of law might be more fully conſidered, 
Tal upon motion in arreſt of judgment. But Sir RoRERT 


The HexLEv, the Attorney-General, declined to argue 
; it; and the priſoners were, at a ſubſequent . | 


= * diſcharged from that indictment. | 
heath Sin William Blackſtone however ſays, that there 
18 vere grounds to believe, it was not given up from 
ſyiracy any apprehenſion that the point was not maintain- 
: able, but from other prudential reaſons, 
10 Is May Seſsion 1759, they were again put to 5 But ſee Foſ- 
tfaordi bar, upon an indictment for conſpiring to defeat the 1 ty 
public juſtice of the kingdom, in cauſing Joſhua 
1 Man Ridden to be executed for a robbery, which they 
70s til, knew he was innocent of, with intent to get into 
lu nbi their poſſeſsion the reward offered by Ad of N 
n to vent; but no evidence appearing, they were all 


1 farce acquitted, 
PS. 


be inne 
cent 


E 3 | The 


cent of the fact laid to his charge, with an intent. 1756. 


Berry, and 
tisfactory evidence, of the fact; and a ſcene of de- Joxes's 
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| Carp 22. | The Kixe ber Table Pow. fo 
4 00 
* : Wee Ar the Admiralty Seſsion, at the Old Bailey, held In 
"ih a felonious the 23th Februar y 1734, before Mx. BARON Apans, It 
i eee oh StR THOMas SALUSBURY, Kr. Judge of the High fir 
„ | 4 Geo. 1. c. Court of Admiralty, SIR THOMAS Bircn, KwrT. &c. | 
i brings he &e, John Lancey and John Lloyd were indicted on 11 G1 
= ſhip, Geo. 1. c. 21. for unlawfully burning and deſtroying 1 
ii : the ſhip Nightingale, whereof Thomas Benſon, Eſq. "> 
[88 was owner, with intention to defraud the underwriters > 
f 3 WE” therein named; and Tnoxas Pow was charged in *1 
5 the ſame indictment as an acceſſary before the fad, *Y 
* for counſelling, adviſing, &c, the ſaid Lancey and 74 
2 Lloyd to commit the felony aforeſaid. L 
"a Tnz EVIDEN CE. Benſon, the owner of the ſhip, tot 
1 rented the iſland of Lund, fituated in the mouth of F 
| 1 the Briſtol Channel, near the middle, between De- offer 
1 vonſhire and Pembrokeſhire, Long. 4. 40. V. Lt on 
Wh 60. 25. N. but within the county of Devon. Pas Jurif 
= - was a Taylor and Saleſman, living near the Point of he 0 

0 Appledore, a town in Kent, ſeated on the river Rother for t 

75 not far from its influx into the fea; Long. 0. 50. E. mitte 

1 Lat. 50: 45. N, The ſhip was freighted with {alt | SE 

Y dry goods, maunds of pewter, and a caſk of com in tre 

oF = buſtibles, and infured by Benſon for 4007. fron verdi 

;; Appledore to Maryland, Pow ſhipped the feamen May, 

2 on board at Appledore; and the ſailed from thence to i e 9 

| Lund Lund, where the dry goods and pewter ver © <9. 


that 
10 Ca 
«6 lon 


or 


unloaded, and buried under Aa among the rocks 
While the veſſel lay. in Lundy Road, in founteen i 
thom water, Pow went on board her, and gave f- 
veral of the crew notes of hand, promiſing to pil 


them 


* 2 7 Y 
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fact, 
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them a certain ſum of money, as a compenſation, for 1754. 

their elothes, &c. in caſe the ſhip was loſt by any mis- 
Po ow Cast. 

fortune, between that place and the Cape of Virginia 

on her | outzrard-bound paſſage. Pow returned on 


ſhore; the ſhip ſet fail; and the morning after, 


Lancey, the Captain, gave orders to ſet the ſhip on 
fire, which was accordingly done. 

Tur Jury acquitted Lloyd, and found Jones | 
Guilty (1). They alſo found ſpecially, That Tomas (1) _— 
« Pow, before the ſaid felony was committed by Lan- Execution 
* cey, did, near the iſland of Lundy, within the county Ri Fans 
* of Devon, incite, move, inſtigate, ſtir up; and coun- 7, 1754+ 
*ſel the faid John Lancey to commit the ſame; but 
„ that the ſaid Tromas Pow was neither Otoner, 

* Maſter, Captain, or Mariner of the ſaid ſhip.” 

Urox. this verdi& two queſtions were ſubmitted 
to the opinion of the Judges. | 

Firsr. Whether an acceſſary upon the New” to the 
offence of burning a ſhip, which offence is after- 
wards committed upon the high ſeas, is within the 
juriſdiction of the Court of Admiralty? or, Whether 
he ought not to be indicted and tried at the Aſsizes 
for the County within which his offence was com- 
mitted? | 

SECONDLY, Whether Thomas Pow, being a perſon 
in trade, living at Aypledore Point, and found by the 
rerdict not to be either Owner, Maſter, Captain, or 
Mariner of the veſſel burnt, is within the mean- 
ing of the 4 Geo. 1. c. 12. explained by 11 Geo. 1. 

c. 29. f. 6. upon which the indictment is founded; 
that ſtatute only ſaying, *©* That if any Owner, 
Captain, Maſter, Mariner, or other Officer be- 
4 5 to any ſhip thall wilfully caſt away, burn, 
or otherwiſe deſtroy, the ſhip of which he is 


E 4 | ** owner, 
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1754, © owner, or unto which he belongeth, or in any 
** manner of wiſe procure the ſame to be done, to 
the prejudice of the underwriter, &c. he hall 
< ſuffer death without clergy.” 

Tux JupcEs were of opinion, That 7. omas Por, 
upon the finding of the Jury, was not an offender 
within the meaning of the 4 Geo. 1. c. 12. but they 
gave no opinion upon the firſt point. 


Pow's Cask. 


1756. 


CasE 23 The KING againſt Hankis0v. 


A priſoner ' Ar the Old 8 in February Seſſion 1750, 


. Nathaniel Harriſon was tried before Mn. Ba RO 


e Apans, preſent MR. JusrIcE DEXN1s0N and Ms. 
it 


ds, 
——— chat JUSTICE BaTHuRsT, for ſtealing a filver tankard, 


— nes and three ſilver caſtors, the property of James Cobb. 
Ee 
them ” 3: 4 Tar priſoner was an apprentice to the proſecutor. 


the delivery The proſecutor's wife had continual cuſtody of the 


of the proſe- 
cutor's wife, key of the cloſet where her huſband's plate was 


uſually locked up. It appeared that ſhe had pawned 
ſome articles of it, in order to ſupply the priſoner 
with pocket-money, but the articles the pawned 
were not thoſe mentioned in the indictment. The 
priſoner confeſſed, that he took the articles men- 
_ tioned in the indictment from the cloſet; and 3a 
pawnbroker proved, that he received them in pledge 
from the priſoner; but it did not appear by what 
means the priſoner had gained acceſs to the cloſe 
from which they were taken. 
3 6” Tux Count held, That the proſecutor's wit 


455: 4 having the conſtant keeping of the key of the clolet 
3 Init. 110. | | 
Dalt. c. 157. P. 504. 1 Hale, 514. Hale's Sum. 64. 1 Show, 52. 
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where the plate was uſually locked up, and it ap- 1756. 
pearing that the priſoner could not have taken it 
without her preoity or conſent, it might be preſumed 
that he had received it from hers ; and he was accord- 
ingly * | 


ARRISON'S 
CASE. 


1759. 


The KING againſt Tuomas USnER. Casz 24. 


Ar the Old Bailey October Seſſion 1759, Thomas If a ee 
ö 6 : a 
(jher was tried before MR. Baron SMVYTUE, preſent ng a ee 


LoRD MANSFIELD and Ms. JusTiIcs WILAOr, for r 
forging an acceptance to a bill of exchange, in the che perſon 


hoſ 
name of Anthony Merry, for the payment of 2501. e 8 
and for publiſhing the ſame, knowing it to be forged, with the pay- 
with intent to defraud Sir Charles Aſgill and Co. — 


perſon is a 
Tye Bill was as follows: good witneſs 


to prove the 


e Ea vdr 2501. Herling. Laos i Malaga, FI 
Feb. 1758. 
„Ar uſance and halt, pay this our firſt per ex- 
change, to Mr. Domingo Gueico, or order, 2507. 


* ſterling, value received of the fame; which place 


to account, as per advice from 


„ Tyoxas Quirry and Co.” 
To Mr. Anthony Merry, 


do Merchant in LONDON.“ 


Tux bill purported to be accepted by Mr. Miva 
and to be payable at Sir Charles ill s and Co. 

Tux priſoner had lived in the capacity of Cath- 
keeper to Mr. Merry, a Spaniſh Merchant: and the 
tact of his having uttered this bill, and of his hav- 
ing received the money tor it of Sir Charles Aſgill 


and 


1 | CASES IN. CROWN LAW, 


1759. and Co. were clearly proved. It alſo appeared that 
5 Aſgill and Co. had charged Mr: Merry's account 
SHER” 8 
Casz. With this payment; but heats being fully per- 
ſuaded, from what Mr. Merry told them, that it was 
a forgery, they gave Mr. Merry's account à credit 
for the ſame ſum. | 
To prove that the acceptance was forged, the 
Counſel for the proſecution called Mr. Merry him- 
felf. The priſoner's Counſel objected to the compe- 
tency of his evidence, unleſs he produced a releaſe 
from Sir Charles Aſgill and Co. 
Tax Coprr faid, That as Sir Charles Aſgills 
Baxkxixc-Houss was thoroughly ſatisfied of its 
* being a forgery, and had ſettled their accounts not 
charging Mr. Merry with the payment, or making 
him any way debtor for the bill, it was perfectly im- 
f material to Mr. Merry, whether the priſoner was 
1 convicted or acquitted, for there could be no de- 
| mand upon him for the 2507. : and upon this ground 
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bl the objection was over-ruled. 7 
n A 4 a 
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1 Case 25. The KING againſt SARAB TAYLOR. ſe 
„ | Setting fire Ar the Lent Aſsizes held at „ in FE for Ji 
1 to paper in a 

WM W N A be- the County of Kent, on Monday the 19th March, be 
* longing 7 2 33 Geo. 2. before the Ho N. HEN EACE LEOGGE, Eq. of 
1 er- mi 

1 not ſetting» one of the Barons of the Exchequer, Sarah Taylor, co 
Wo _ wich late of the pariſh of Dartford in the ſaid County of th 
8 _ a e. Kent, was indicted, for that ſhe on the 26th June th 
* 8 = eo. 1. 1759, about the hour of ten, in the night of the th 
3 ſame day, a certain outhouſe of one William Quelch, ſar 
84 commonly called a Paper-mill, feloniouſiy, volunta- 

2 rily, 

5 

4 5 

Bl 


* 
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at rity, and maliciouſly did ſet. fire to, again the ſta- 175% , 
nt 7 tute, &c. ; 
T- - Ir appeared in evidence, that the pr a had ſet ut e 
as fire to a large quantity of paper, which was drying i 
lit in a loft annexed and belonging to the mill, but | 

not to any part of the mill itſelf, nor was any part 
he of the mill conſumed. © | 
m- Tu Jury found the priſoner guilty; but Mr. 
pe- Baron Legge having expreſſed a doubt, whether & 
ale Paper-mill could be collidered as an outhouſe within 


the meaning of that branch of the Brack Acr 
upon which the indictment was founded, the Judg- 


its ment was reſpited; and the following queſtions ſub- 
not mitted to the conſideration of the Judges : 
ng FrasT, Whether a mill can be conſidered as an 
im- outhorſe within the meaning of the 9 Geo. 1. c. 22. 
vi which enacts, That if any perſon ſhall ſet fire to 
de- 


„any houſe, barn, or outhouſe; or to any hovel, 


und * cock, mow, or ſtack of corn, ſtraw, hay, or 
* wood, &c. they ſhall be guilty of felony, without 
* the benefit of clergy?” 
SECONDLY, Whether ſetting fire to paper in a dry- 
ing-loft belonging to a mill-can be conſidered as 
ſetting fire to the mill? 
Ar the next Aſsizes on the 24th June 1760, Mr. 
id for Juſtice Fofter. certified that the priſoner's caſe having 
arch, been laid before him at the laſt Aſsizes for the County 
, Fig of Kent, he had, on his return from the circuit, 
aylor, conferred upon the fame with the other Judges of 


nty ot the Court of King's Bench; and that they all agreed, 


June that the priſoner not having ſet ſire to any part of 
of the mill, and no part of the mill having been con- 
Juclc ) 


ſumed, her caſe was not within the ſtatute upon 


which 
4 


60 
1 760. 


TarYLor's 
Cask. 


1761. 


Cask 26. 


What evi- 
dence is ne- 
ceſſary in 


perjury. 


CASES IN CROWN Law. 
wadch the was indicted, and therefore he * re- 


commended her as a perſon intitled to a free pardon. 
Signed M. Fos TER, 24th June 1760. 


TukE PRISSONEER was accordingly admitted to bail 
for her appearance at the next Aſsizes to be holden 
for the County of Kent, after notice that ſhe was 


inſerted in the next general pardon that ſhould iſſue 


for the convicts upon the Home Circuit. Upon her 
entering into the uſual N therefore, ſhe 
was e 


Tut Kine againſt MoRRISs. 


Ar the Sittin os after Faſter Term 1761, in the 
King's Bench, Toles Morris was tried before Lonp 
MANSFIETIp for wilful and corrupt perjury, in an 
anſwer in Chancery. 

No evidence was given of the entity of the 
perſon who {wore the anſwer, nor was it proved that 
any perſon at all- had ſworn it; but the name fub- 
ſcribed to the anſwer was proved to be the hand- 


See 1 Show, writing of the defendant ; and Maſter Bennet proved 


397» 


See Rex vv. 
Brady, July 


Seſſion 1784, 


Poſt. 


that the jurat was ſubſcribed by him; but he had 
no recollection of the perſon of the defendant. 
Tux defendant's Counſel contended, that this evi- 
dence was not ſufficient, for it was neceſſary to prove 
that the defendant was the very ſame perſon who 
had ſigned the anſwer, and that he had actually 
ſworn the anſwer to be true; but LonxůD MANSFIELD 
over-ruled the NE, and the detendant was con- 


victed. 
Is 
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Ix the T rinity Term following he was brought 1761. 
up for judgment - and his Lordſhip, in making his 
report of the evidence, ſtated to Mr. Juſtice Denni- 
ſon, and Mr. Juſtice //ilmot (Foſter abſeut), the ob- 
jection which had been made at the trial, and deſired 
to have the opinion' of the Court upon the point. 

Tux Court. The name ſubſcribed to the an- 2 Burr. 1189. 


Moxris's. 
CAsE. 


ſer was proved to be the hand- writing of the defen- 


dant, and it was proved that the jurat was ſub- 


ſcribed by the Maſter, as being ſworn before him: 


this is ſufficient proof that the defendant is the ſame 
perſon, and that he actually ſwore the anſwer he ſub- 
ſcribed. The order of the Court of Chancery, 
„that all defendants ſhall /ign their anſwers,” was 
intended to facilitate the proof of perjury; and a 
jurat atteſted by the proper perſon before whom the 
oath ought to be taken, is ſufficient proof of its 
being actually ſworn by the perſon whoſe name 18 
ſigned; at leaſt fo far as to put it upon him to give 
ſome probable evidence that he was perſonated; as 
it would otherwiſe be difficult, and perhaps impoſ- 
ſible, to convict any one of perjury committed in an 
anſwer to a bill in Chancery. | | 


1765. 


The KING againſt WILLIAM LEE. Cask 27. 


Ar the Old Bailey July Seſſion 1 763, William Lee A huſband 


was indicted on the CovexTrey ACT, 22 and 23 Car. Cutting his 
= | wife's throat 
2. c. I. before Lord CHIET BARON PARKER, pre- quite acroſs, 


ſent MR. JusTICE BaTHuRsT and Mx. Jus Try 
MWILMor, for that he, contriving and intending 4 gnes isnotamaim- 
3 i . : | ing, or lyin 
his wife, to maim and disfigure, on purpoſe and of 5 * 
within the 22 and 23 Car. c. 1. 


malice 


1 


* 2 CS CRY 
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malice aforethought, by lying in wait, did make an 
afſault with a certain razor, and the neck of the ſaid 
Agnes did cut, &c. with intent to maim and disfigure. 

Trx facts were, that the priſoner returned home 


one night, after his wife and two children were 


a- bed and afleep, and cut his wife's throat with an 


old razor which he had concealed in his ſtocking, 


making a wound about three inches in length quite 
acroſs her neck; but e it was not 
mortal. 

Tux words of the AR of Parliament are, That 
10 if any perſon ſhall on purpoſe, and of malice 
* forethought, and by lying in wait, unlawfully 
cut out, or diſable the tongue, put out an eye, 
ſlit the noſe, cut off a noſe or lip, or cut off or 
& difable any limb. or member of any ſubject of 
his Majeſty, with intention in ſo doing to maim 
© and disfigure, that then the perſon or perſons ſo 
offending ſhall ſuffer death without clergy.” 
Tne priſoner's Counſel ſubmitted to the Court, 


<c 


- that the evidence did not WoL any offence within 
the ſtatute. 


Tart Cour were of the FEE? opinion ; and the 
priſoner was accordingly acquitted. 


The KING again Jonx Lricn. 


Ar the Old Bailey in February Sefsion 17 64, John 
Leigh was indicted on the ſtatute of the 24 Geo. 2. 
c. 45. before MR. Jus ric Govrp, preſent Ms. 


Hon, are not BARON PERROT, for ſtealing ſundry articles af 
goods, within the meaning of the 24 Geo. 2. c. 45. 


wearing 


CASES IN CROWN LAW. 63 
wearing-apparel, value twenty-one ſhillings, two 1764. 


i dollars value nine ſhillings, and two guineas, the n 
| property of John Lockhart, being in a certain ſhip 8 5 
5 called the Devonſhire, lying on the river Thames. 
= Tux larceny of all the property laid in the indict- 
8 ment was very clearly proved; but the Act of Parlia- 
ment takes away the benefit of clergy from thoſe 
p only who ſhall © ſteal any goods, Wares, or merchan- 
4+ ide, of the value of forty ſhillings in any veſſel | 
„upon any navigable river.” It was therefore 
1 ſubmitted to the Court, that the dollars and the 
A tio guineas, being money, were not within the de- 


ay ſcription of either goods, wares, or merchandize ; 
and as the value of the other articles did not amount 

to forty ſhillings, the priſoner muſt be acquitted of 
98 the capital part of the charge. 


aim Tun Court were of this opinion; and the priſoner | 
s ſo was found guilty of the ſingle felony only (a). | 
mw 7 1764. | 
thin | „ f 


The KING againſt JohN Joxxs. Cas 29. 
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the Ar the Old Bailey October Seſsion 1764, de Forging an 
Jones was indicted before Mr. BARON SMYTHE, yams of the 


h name of a 
preſent LoRD MANSFIELD, and MR. JusrIcE Ba- filverſmith 
for the re- 

ruugsr, for forging an order for the delivery of delivery of | 
8 | plwate from 4 
goods, to this purport : 3 8388 i 
Hall, is within the 12 Geo. 2. c. 26. and 13 Geo. 3. c. 26. ö 
| John | a 985 | : 
eo. 2, (a) At Maidftone Lent Aſſizes 1752, George Grimes was indicted on 5 
t Mu. this ſtatute, for ſtealing a conſiderable ſum of money out of a ſhip ; 
les df in port; and it was ruled, that money was not within the meaning g 


of the Act, though great part of it conſiſted of Portugal money, not 
made current by proclamation, but commonly current. Foſter, 79. 
2aring* Ts 18 SIR. 
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Jod Es's CASE 
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„Sin, | | September 23, 1764. 
« Pleaſe to deliver my work to the Bearer. 
PS CP BELL, 


„ Fleet ſtreet, London:“ 


with intent to defraud the Wardens and Company of 


Goldſmiths. 

Ir appeared in evidence, that Mrs. Bell was a 
ſilverſmith, and had ſent two ſilver tankards, and 
two ſilver cups with covers, by John Harper, her 
apprentice, to Goldſmiths Hall to be marked ; that 
the form of the order is the ſame as is uſually ſent 
upon ſuch occaſions ; except that in ſtrictneſs, and 


by the rule of the Plate-Office, the ſeveral ſpecies 


of work, with the weight of the filver, ought to 
have been mentioned in it. It was proved by an ac- 
complice that the priſoner had written the note, and 
ſigned the name of ** ' Lypia BELL, Fleet. Nee, 5 
to it. 


Tux J ury found the * Guilty. He moved, 


however, in arreſt of judgment; and his caſe was 


Cas 30. 


reſerved for the opinion of the Judges. 


Ix September Seſsion 1766, he. received pardon on 
condition of tranſportation. : 


The KixG againſt Joux Moncax. 


A Mahometan „Ar the Old Bailey Dorembe Seſsion 1764, John 


b 
on ons Ryan, Mary his wiſe, and Jeremiah his ſon, were 


in a proſecu- indicted before MR. Barox Avans, preſent Mx. Jus 


for a capital 


offence. 


TICE W1LMor, for ſtealing ſeveral articles of wearing: 
apparet, a quantity of Bengal coins, and five gui. 
| nens, 


John 


were 
. J US: 
aring- 
e gui 
- neas, 
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neas, the property of John Morgan, in the del. 1764. 
ling-houſe of the ſaid John Ryan. 

Ir appeared that the proſecutor 3 Morgan, e : 
was a Mahometan. The priſoners were therefore: 3 314: 


I 
remanded, in order to take the opinion of the Twelve 2 Atk. 21 
J udges, whether a Mahometan could be permitted Sid. 6. 


1 Hale, 634. 
to ſwear on the A lcoran, in a proſecution for a ca- 2 Hale, 279. 
pital offence. : _ ax. 


Ix February Seſsion 1765, Mr. Juſtice Gould de- . 
lvered it as the unanimous opinion of the J udges, 0 9 
that he might be ſo ſworn. | 97. | 

An Alcoran was accordingly produced. The . 
vitneſs firſt placed his right hand flat upon it; put 


the other hand to his 8 and brought the 


| top of his forehead down to the book, and touched 


it with his head: He then looked for ſome time 
upon it; and on being aſked what effect that cere- 
mony was to produce, he anſwer ed that he Was 
bound by it to ſpeak the truth * 


1 8 
— 


** —_—_— 


{a) © The form in oaths,” ſays Puffendorf, Bk. 4. ch. 2. f. FR 
under which God is invoked as a witneſs, or as an avenger, is. 
to be accommodated to the religious perſuaſion which the ſwearer 
x n of God; it being vain and inſignificaat to compel a 

man to ſwear by a God whom he doth not believe, and therefore 

" doth not reverence; and to one thinking himſelf bound to the 
* Divine Majeſty in any other words, or under any other titles 
© than what are agreeable to the doctrines of his own religion, 

* which, in his judgment, is the only true way of worſhip; and 
p "Ip likewiſe it is that he who ſwears by falſe Gods, yet ſuch 

are by him accounted true, ſtands obliged, and if he deceives 

is really guilty of perjury ; becauſe whatever his peculiar notions 

* were, he certainly had ſome ſenſe of the Deity before his eyes, 

and therefore by wilfully forſwearing himſelf he violated, as 
„far as he was able, that awe and reverence which he owed to 
1 Almighty God.”. SY 5 
VOL. x, | 3 | TEE 
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conſidered à Carroll was indicted before Lord CutEr Banrox 
maim, within PaK ER, on the 22 and 23 Car. 2. c. 1. f. 7. for 


1765. Tar priſoners were found guilty of ſealing Suit 
not in the dwelling-houſe. | | 


a 
/ 


1 31. The KING againſt Banner Cannori. 


What k 
Wh king Ar the Old Bailey in July Seſsion 1765, Barney 


the C | 
AR. Ng ” that © he did on purpoſe, and of malice fore- | 
See the in. thought, and by lying in wait, feloniouſly and 
_ difmentat © unlawfully make an aſſault upon Cranley Thomas 
large. | 
Con th: 5 Kirby, Eſq. with intention. to maim and dis- t 


Aſiſtant, 219 © figure him; and with a certain knife did on pur- 
of poſe and of his malice forethought, and by lying 
s in wait, unlawfully and feloniouſly lit the noſe of 
d the ſaid Cranley Thomas Kirby, with intention in 
. * fo doing to maim and disfigure him. AND THAT 
Milliam Kang, at the time of the committing the 
*« ſaid felony, was preſent, counſelling, aiding, and 
e abetting the ſaid Barney Carroll to commit the 

{ felony aforeſaid.” i 
Tax proſecutor had apprebended a young pick- 
pocket, near Somerſet-houſe in the Strand. Upon 
his threatening to take him before a Magiſtrate, the 
priſoner Carroll, who appeared to have been lurking 
under the fide of the New Church, immedaately 
came up and followed the proſecutor while he ws 
conducting the boy towards Temple-bar, walking 
ſometimes before, and ſometimes behind them, 
until they came to the top of Arundel. ſtreet, whel 
he ſtruck the proſecutor a violent blow acroſs the 
noſe and eyes with a razor-bladed knife, ſaying 
| Dh | „Damn 


ut 


ney 
RON 
for 
fore- 
and 
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dis- 
, put- 
lying 
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THAT 
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CASES IN CROWN LAW. 5 


© Damn you, Sir, let the boy go.“ It was alſo 
proved by. an accomplice that four of them had 
that evening. gone out to pick pockets, under an cr 22 
agreement to ſtrike or ſtab, or cut the noſe and eyes 
of any perſon who moleſted them. The wound bled -. 
profuſely 3 and upon examination it appeared that 


the two great blood - veſſels on Mr. Kirby s forehead 


1765. 


were divided;; that there was a large tranſverſe 
wound acroſs the noſe, ſo wide open that the bone 
was viſible ; that it began from the right, and went 


acroſs the eye-lid, and acroſs the noſe; that the 
two muſcles of the noſe were cut through; that it 
proceeded to the left eye-lid, and terminated at the 
temple ; and that a nerve was cut. 

Ir alſo appeared upon the teſtimony of ſeveral 
ſurgeons, that in Wiſeman, and many other old 


authors who have written on Surgery, ſuch wounds 


are called its, but that Fit” is not a word of 

modern uſe in Surgery. The word it is underſtood 

as ſynonymous to the word cut; but the idea which 

was formerly conveyed by the word /lit, is now ex- vide Lees 


preſſed, in ſpeaking technically, by the word di- Caſe. 
vided. 


Tun J ury found the priſoners guilty. / But it was 


' queſtioned, Whether ſuch a cut was a flitting within 


the letter of the Act, the wound not having oe fo- 
rated to the noſtril * ? 


Tr was accordingly ee to the conſideration 


of the Judges; and they being of opinion, that 


the offence deſcribed in the indictment was properly 
proyed, and the conviction legal, the priſoners were 
executed on the 31ſt July 1765, F to their 
ſentence. 
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Gs CASES N CROWN LAW. 


Camas - - The KinG againſt EL1ZABETH Doxx. 


\ Tomake » A the old Bailey September Sefsion 1765, Els 


mark in the 


name of ano- beth Dunn was indicted on the ſtatute 2 Geo. 2. 
wt coef c. 15. f. 1. before Jamzs Eyre, Eſq. Recorder, for 


to defraud forging and uttering a promiſſory note for the pay- 
the perſon 


whoſe name ment of money, in the wits Long Kigures fol- 


is aſſumed, 1s lowing : 


. forgery. 


« July 27, 1765. 


«© ] PROMISE to pay to Mi. Edward Hooper, or 
« order, the ſum of three (omitting the word | 
© pounds) eighteen ſhillings and ſixpence, ſeven 
% days after date, value received. Witneſs John 
„ Fhettall.” ** Mary Wallace & her mark,” with 
intention to defraud the ſaid Ecard Hooper. 


N. B. Ir was alfo laid with intention to defraud 

the perſon intitled to receive the money due to John 

| Wallace, late ſeaman on board his Majeſty's ſhip 
Epreuve. | 


Ir appeared upon | the pos that M. Hooper 
was a Prize-Agent, and that the priſoner applied to 
him with the probate, or pretended probate, of the 
will of her huſband John Mallace, in which the was 
named his executrix ; in conſequence of which he 
made ſearch, and found there were wages due to 
John Wallace; but he refuſed to pay her until the 
produced a certificate of her identity. She however 
pleaded poverty, and prevailed on him, to lend her 
five. ſhillings. She afterwards produced the certif- 
cate; but as the money could not be immediately 
got, the begged he would let her have a little more. 
8. | h 11 


ec 


CASES IN CROWN LAW. 8 * 
In conſequetice of her importunity, he advance 1765. 


three guineas and a half. He then wrote the body ——_ 
of the note above deſcribed, ' and called. his lad, Py**'s 


who ſaw her make her mark. Hooper then aſked het MY 
what name he muſt write over the mark ? She ſaid, 
You know. my name well enough, I told you before 
it was Mary Wallace. Hooper then wrote over her 
mark, Mary Wallace, her mark,” and his lad 
witneſſed it. It was however clearly wowed that her 
name was Elizubeth Dunn, and not Mary Wallace. 

Tux Jury found the priſoner guilty ; but THE 


RecondtR having doubts. whether this was a 


forgery, he poſtponed the ſentence, and her caſe | 


was reſerved for the. 1910850 of THE | TWELVE 


JUDGES. 


On the 6th November 1765, all the J udges, ex · See the firſt 


cepting Loxd CaMpex and Ms. Baxox Apans, bo nanny; e 
met at Serjeants-Inn Hall, to conſider this caſe. ace, How 
Ma. JusTICE As rox. was of opinion, that thi ee e 


was no forgery, but at moſt a mere fraud, in aſ- the caſe are 
ſuming a falſe name. That to conſtitute a forgery, pax 


| the inſtrument itſelf muſt be falſe ; and the merely 


aſſuming of a fictitious name to it will not make - 
the inſtrument itſelf a forgery. But here the note 

was really and truly the note of the priſoner herſelf, 

and was given and ſubſcribed by her as her own - 
note in the preſence of Hooper and his clerk; and 
though ſhe ſubſcribed it by a fictitious name, ſhe 
might be ſued upon this note as effectually as if ſhe 

had figned it with her own true name, and conſe- 
quently the proſecutor had his remedy upon it. 

Bor the nine other Judges were of opinion, that 
this vas a capital forgery. They agreed, that in all 
forgeries the itiſtrument fuppoſed to be forged muſt | 
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1765. 
5 
© Cap.) | 
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CASES IN CROWN LAW. 
he a falſe inſtrument ! in itſelf; pw that if a eden 


give a note entirely. as his own, his ſubſcribing it by | 


a. fictitious name will not make it a forgery, the 


credit being there wholly given to himſelf, without 


ny regard to the name, or without any relation to 
a third perſon. But they thought that an inſtru- 
ment which is altered as the act and inſtrument of 
another, and in that light obtains a ſuperior credit, 


when, in truth, it is not the act of the perſon repre- 


ſented, is ſtrictly and properly a falſe inſtrument; 


for in that caſe the party deceived does not advance 


his money or accept the inſtrument upon the perſo- 
nal credit of the party producing it, but upon the 
name and character of the third perſon, whoſe ſitu- 


ation and circumſtances import a ſuperior ſecurity 


for the debt : and therefore, if in tr uth it is not the 


inſtrument of that third. perſon, whoſe name and 


ſituation induced the credit, it is certainly a falſe 


inſtrument, and the intention fr audulent to the 


party impoſed upon by it; for he believed, when 


be accepted the ſecurity, that he had a remedy 


upon it againſt the third perſon in whoſe name it 
was given, and on whom he relied when he ad- 
vanced the money: but this being falſe, he has no 
ſuch remedy, and therefore is materially deceived. 
In this reſpect the caſe is very different from that of 


a perſon borrowing money upon his own note, and 


merely aſſuming a fictitious name, without any re- 
lation to a different perſon; for there the whole 
credit is given to the party himſelf ; the lender ac- 
cepts the ſecurity as the ſecurity of that perſon 
only ; he has no other remedy in view but merely 
againſt the man he is dealing with; and the ſecurity 
itſelf is really and tr ruly the inſtrument of the party. 
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CASES IN CROWN LAW. 


% 


whoſe act it purports to be, howeyer ſubſcribed by a 
ſictitious name; he has therefore a remedy upon it 


againſt the perſon on whoſe credit he took it, and 


conſequently is not ſubſtantially defrauded. 


Bur in the preſent caſe no credit was given to 
the priſoner herſelf perſonally, for ſhe was totally 


unknown both to Hooper and his clerk ; the money 
was refuſed on her firſt application, and a certificate 
required that ſhe was the ſame Mary iF allace, the 
widow and executris” of the ſeaman. It was not till 
ſhe brought the probate, and from thence and her 
own repreſentation appeared to be the executrix of 
John Wallace (and as ſuch entitled to his wages), 
that he would advance the money to her. In that 
character and capacity fhe gave the note, and vir- 
tually directed the clerk to write the name of Mary 
Mallace over her mark (as the name the had told 
him before) ; 
note of Mary Wallace, the executrix of the ſeaman, 
that this -money was advanced : by this note the 
proſecutor believed that he had a remedy againſt 
that executrix, and that the wages of her huſband 
would be a fund for repaying him. 

Ir now turns out that this was not the note of 
John JV allace's executrix, and that he has no re- 
medy upon it againſt the perſon whoſe note it pur-. 
ported to be, and on whom he relied ; it was there- 


fore a falſe note, and as” ſuch within the words of 


the Act of Parliament. | 
WHerTHER, in fact, there be any ſuch perſon as 
Mary Wallace, executrix of John Mallace, a ſea- 
man, is totally immaterial. If an inſtrument be 
falſe in itſelf, and by its purporting to be the act of 
another, a credit is obtained, which would not 
| F 4 | otherwiſe 


it was therefore upon the ſuppoſed 
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1765. 
— the name it is given in be really a non- entity, as 


Dunn's. 
Ces. 


| (1) Foſter, 
116. 
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CASES IN CROWN LAW. 
others ile have been given, it is a forgery ; though 


was decided in the caſe of Ann Lewis (1). 
_ Hap the note in queſtion been brought by the 
priſoner ready „ igned with the name of Mary Wal- 


lace, executrix of John JF allace, and ſhe had fo 
obtained the money, it could hardly have been 
doubted bur this would have been uttering a for- 


gery. 
Axp what FS EA can it make that the ſigned 
that name (under the ſame miſrepreſentation) in the 


preſence of the proſecutor, as the priſoner was an 


_ abſolute ranger to him? He had no better means 


of knowing whether this was the note of Mary 
Wallace, than if the had ſigned it before ſhe came 
thither. The falſity of the note and the fraud 
upon the proſecutor were preciſely the ſame. | 

Urox the whole, the nine Judges above-men- 


tioned were of opinion, that the pr iſoner was . 


to a ſentence of death. 
_ Byr at a ſubſequent meeting it was agreed, that 
as Ms, JusTict AsToN was of a different opinion, 


it would be proper to recommend the Provence ta 


mercy, 
The KING againſt Jags GIBSON. 
AT the Old Bailey in J anuary Seſſion 1766, James 


Gibſon, an Attorney, was indicted on the ſtatute of 
12 Geo, 1. c. 32. before LORD Crier BARON Par- 


cate, is wich- KER, MR. JusTIC® GovLD,: and Mx. JusT1CE 
in the fatute pus for forging a certain inſtrument in writing, 
re to be an office-copy of the Accomptant: 

CO 


of 12 Geo. 1. 


C 33+ 
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CASES IN CROWN LAW. 


| General's certificate of paying into the Bank the 


ſum of 4371. 18s. 7d. being the balance of the ac- 
counts of Mr. William Hunt, the Receiver of an 
eſtate in queſtion, in a Cauſe depending in the 


Court of Chancery, wherein Robert Lee and Chriſ- 


topher D'Oyley, Eſqrs. executors of Sir George 


Browne, Bart. were plaintiffs, and Robert Pringle and 
others defendants: anD for publiſhing ſuch office- 


copy, knowing the. fame to be forged, with intent 
to defraud the ſaid William Hunt of the ſaid ſum of 
4371. 13s. 7d. againſt the ſtatute. 


Tug inſtrument in queſtion was in the following 


forn rm : 


% 20th of Feb. 1764. 


„BETWEEN Nobert Lee, Eſq. and Chriftopher 
% DOyley, Eſq. executors of Sir George Browne, 
* Baronet, plaintiffs, and Robert TIS. f. 
© and others, defendants. 

Ry or iginal and — bills 5 bills of 
© reviver. 

*© I Do hereby certify; that purſuant to an order 
dated the thirteenth of February inftant, Mr. 
© William Hunt, the Receiver, hath paid into the 


Bank of England the ſum of four hundred and 


© thirty-ſeven pounds thirteen ſhillings and ſeven 
** pence, which is placed to my account as Ac- 


* comptant-General, and to the credit of the cauſe | 


of Browne againſt Pringle; in Maſter Bennet's 
office; as appears by the receipt of Mr. B. Sab- 
barton, one of the Caſhiers of the Bank, DATED 
the ſixteenth inſtant, hereto annexed, 


© T. AnNGUISH, 


36 Accomptant-Generul.” N 


5 Loxpox, 
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1765. 
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- CASES IN XN CROWN LAW. 


„ LoxDoN, the 16th of Feb. 176 


* RECEIVED of Mr. Villiam Hate 7 ry £7 Wl 
the ſum of 4371. 13s. 7d. purſuant to an order 


dated 13 Feb. inſtant, made in the cauſe of Ice 
againſt ' Pringle, which money is placed to the 


account of Thomas Anguiſh, Eſq. as Accomp- 


 tant-General of the Court of Chancery, and to 


the credit of the cauſe of Browne againſt Pringle, 


in Maſter Bennet's Office, in the books kept at 
the Bank for the Suitors of the ſaid Court of | 


Chancery. 


“ For the Governor and 65 of the Bank of 
England, 4377. 13s. 7d. entered.“ 


«© T. Gradwell, examined. Y B. Sab bar ton.“ 


Tun Jury found a ſpecial verdict comprizing 


the facts above ſtated, and on the 26th November 


following it was argued by Counſel before Lon 
MansritELD and nine other of the Judges in the 


Exchequer Chamber; but their Lordſhips deferred 
giving their opinion till the enſuing Term. 


Tux priſoner was executed on Wedneſday 290 


March, 1768. 


The KING againjt JosEPH ALEXANDER. 


2%. Whether Ar the Old Bailey in January Seſſion 1767, Joſe ph 


Alevander, a Negro Servant belonging to the Duke 
de Nivernois, was indicted for wilful and corrupt 


purpoſe of perjury, in falſely ſwearing in Doctors Commons, 
obtaining a that Charlotte, the daughter of Robert Nesbit, Eſq 
cence, is per- of Marybone, was of the age of W years 


and 


on. 

King 
mber 
ORD 
1 the 
erred 


. 23d 


Joſeph 
Due 
orrupt 
mons, 


and upwards, whereas in truth and in fact ſhe was 


CASES IN CROWN LAW. 


only of the age of ſixteen. 


Ir appeared in evidence, that the priſoner being 


left in England on the departure of the Duke his 


maſter, had procured recommendations to Mr. 
Nesbit, and was admitted into his houſe in the 


character of a Preceptor, to teach his daughter the 
French language, and other faſhionable accom- 
gs: of which the priſoner was perfect maſ- 

r. Taking advantage of the opportunities which 
tis employment afforded him, he obtained Miſs 
Nesbit's conſent to marry him. In order to warrant 


a Clergyman to perform the ſervice, he obtained a 
licence by means of the falſe oath, for which he 
was now indicted; and in een of which 


the parties were married. 
Tax Jury found the priſoner guilty ; ; but the caſe 


was reſerved for the opinion of the TWELVE JUDGES. 


The queſtion was agitated ſeveral times; but the 
priſoner dying in Newgate, the reſult of their 


Lordſhips' deliberations was never publicly commu: 
nicated (a). | 


—— — 9 — 


(a) The ſame point alſo came before the Judges in the caſe of 
Rabert Woodman, who was indicted at the Old Bailey in September 
veſion 1768, before Mr. Baron PerRoT, preſent Ms. JusTICE 


Willss and the preſent Lord Crier BARON, REcorpes, for 


perjury in an affidavit in Doctors Commons, in order to obtain a 
licence to marry one Catherine Hill, Spinſter, to which he knew 
n lawful impediment; wHEREas in truth and in fact he knew ſhe 
was the wife of Exekiel Shepherd, But the opinion of the Judges 
vas not publicly communicated. 


1767. 
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26 © CASES IN CROWN LA. 


1768. 


The Coar-Hzavens' Cask. 


Ar the Old Bailey in J uly Seſſion 1768, the ſeven 


rade pre- priſoners were tried before Mn. JusrIcE Goy LD, 


ſent aid; 
. aſſiſtivy preſent Lonp Cuize Baron PARKER and Mn. 


in ſhooting - Josrick AsTON, upon the Brack Act, 9 Geo. l. 


anther, are 


principals, C. 22. on the following indiQtment : 


and within « TE Jurors for our Lord the KING, upon 
the penalties 


of the Bac their oath, preſent, that John Granger, late of 


ACT. © the pariſh of St. Paul, Shadwell, in the county 


*© of Middleſer, Labourer; Daniel Clark, late of 
© the ſame, Labourer; © otherwiſe called Daniel 
. & ane, late of the fame, Labourer; Richard 
* Cornwall, late of the ſame, Labourer ; Patrick 
* Tynch, late of the ſame, Labourer ; Thomas 
Murray, late of the fame, Labourer ; Peter 
* Flaharty, late of the ſame, Labourer ; and N. 

* cholas M Cube, late of the fame, Labourer; 
© heing ill-deſigning and diforderly perſons, and 

it of witked and malicious diſpoftions, after the 

* firſt day of June, 1723, to wit, on the 21ſt day 
ol April, in the eighth year of the reign of our 
Sovereign Lord George the Third, by the Grace 
of God, &c. with force and arms, at the pariſh 

* aforeſaĩd, in the county aforeſaid, with certain 
guns, charged with gunpowder and leaden bul- 

*7- 16ts, feloniouſly did wilfully and maliciouſly (a 
© ſhootat one John Green, (he the ſaid John Green, 
then being in the dwelling-houſe of him the ſaid 
John Green, ſituate in the ſaid pariſh of St, 


uh dd wo tn a aa i.e; - N r 


— a = — — 


je 


(a) The modern indictments upon this ſtatute are, « unlawful) 
- « eilfully, maliciouſly, and felonioufly did ſhoot, &c.” 
| 4 . Pant, 


1 
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x. 6 Paul, Shadwell, in the ſaid county of Middle: A 
« ſex) agaiuſt the peace of our ſaid Loxp the 5 
« Kino, his Crown and Dignity ; and alfo againſt Tha Caarg 
« the form of the ſtatute, in ſuch caſe made and Cas. 
provided. | 

Taz evidence diſcloſed a ſcene of e anita 
unexampled, except in times of general commo- 


pon tion. An Act of Parliament had then lately paſſed 
- of for regulating the wages of Coal-Heavers, and a 
t perſon of the name of Green was appointed deputy- 
+ of agent for carrying the proviſions of the ſtatute 


hard made by a Juſtice of the Peace in the neighbour- 
trick hood of Shadwell, Mr. Green became obnoxious to 
om the Coal-Heavers, and they attacked his houſe in 
Peter Gravel-lane, with every ſpecies of offenſive weapon 
N. they could collect. Four of the priſoners were 
urer; proved to have fired at Mr. Green through the 
and windows of his houſe; and the marks of a great 

er the number of balls were afterwards found in different 
ſt day parts of the room. The other three priſoners were 
# our proved to have been preſent when the others fired, 
Grace but they were not ſeen to uſe any fire-arms them- 
pariſh ſelves. 

:ertain Taz Jury found all the priſoners guilty ; but a 
n bul- queſtion was reſerved for the opinion of the Judges, 
ſy 00 Whether thoſe who. were only preſent aiding and 
Green, abetting, were involved in the ſame guilt with 
8 thoſe who had actually fired; the ſtatute upon 


of K. which the indictment was framed being filent as to 


aders and abettors? 


Taz Judges determined, That this offence was a 19Hen. 6.47, 


new-created felony ; and therefore, that it muſt ne- 8 8 


ceflarily poſſeſs all the incidents which appertain to 1 Hale, 613. 


Hawk, 
Paul, | felony Foſter, 4g 


nlawfull 


| Tun 2 


* 
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1768. felony by the rules and principles of the common 
law (1). The ſtatute does not merely take away 
=eaver% the privilege of clergy from an offence which was 
Cas EH. before known, but it ordains that thoſe who are 


(i) See the guilty of the thing prohibited by it, ſhall be ad- 


caſe of Taylor judged felons without benefit of clergy; and there- 
and Shaw, 

tat. 290. fore, by a neceſſary implication, makes all the pro- 

curers and abettors of it principals or acceſſaries, 

upon the ſame circumſtances which. will make them 

| ſuch in a felony by the common law; and it hath 

been long ſettled, that all thoſe who are preſent 

aiding and abetting when a felony is committed, 

are principals in the ſecond degree (0). | 

| Tur 


if 


(5) At the Lent Aſſizes for the county of Gloucefter, 1749, Jhr 
Midwinter and Richard Sims were tried before Mr. JusTict Fostr, 
on an indictment grounded on the ſtatute ꝙ Geo. 1. c. 22. for unlay- 
fully, maliciouſly, and feloniouſly killing a mare, the property of 
James Lenox Dutton, E/q.—M:dwinter was found guilty and received 
ſentence of death ; but the Judge doubting whether Sims, upon the 
evidence given againſt him, could be brought within the penalty 
of the ſtatute, / as. zo be oufted of clergy, the Jury, by his direction, 
found the matter ſpecial with regard to him; and they found in 
ſubſtance, That on the 16th November then laſt, M:dwinter and 
Sims, with one Taylor, who was admitted an evidence for the Kixc, 
having conceived a prejudice againſt the proſecutor, on account of 
a proſecution which he was then carrying on againſt them for 

Healing rabbits, agreed to take their revenge on him, and to kill 
one of his breeding mares that night ; that with that intent they 
all went, about midnight, to a cloſe of the proſecutor, called 
The Home Park, where his breeding mares were kept; that Mi. 


winter, with the aſſiſtance of the other two, caught one of the 


mares, and buckled his own girdle about her neck, faſtening 3 
girdle of Sims's to his own; and that Sims took hold of the girdle 
fixed in this manner, to the mare's neck, and held it ſtraight, in 


order to prevent the mare getting away, or ſtarting from the blos, 
- - white 


), Jobe 
"OSTER, 
unlaw- 
perty of 
eceived 
pon the 
penalty 
rection, 
ound 1n 
inter and 
e K1NG, 
count of 
hem for 
id to kill 
tent they 
T, called 


hat Mid- 
ie of the 
\ſtening 3 
1e girdle, 
aight, in 
the blow, 

while 
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Tux feven priſoners were accordingly executed, 1768. 
on Tueſday 26th July 1768, near the Sun-Tavern 
Fields, Shadwell. tne 
1 Cas B. 
„ 1770. 
The Rive againſt DIc k. Cas 36. 


Tun priſoner was 8 at N excaſile 2 Forging 4 
Tyne, in the year 1770, of knowingly uttering a Seb %ank- 


note is not 
forged and counterfeited writing obligatory, com- within the 


monly 8 a Scotch , (00 5 intention Ks _ 


— forgery. 


while M-dwinter, with a large ſharp hook, called a Bill, gave the 
mare a deep wound in the belly, near the udder, of which wound 
he died that night, The Judge's doubt was, whether, as Sims did 
not give the ſtroke, his being preſent and aiding in the manner 
ated above, would bring him within. the penalty of thts law fo as 
10 ouſt him of clergy; ſince the Act doth not by any expreſs provi- 
fon take in aiding and abetting, The Judges had one meeting in 
the ſummer following, 'at Lord Chief Juſtice Lee's chambers, to 
conſider this caſe; and it was then ſpoken to, but very ſhortly, by 
Lord Chief Baron Parker, Mr. Juſtice . Bennet, and Mr. Juſtice 
Fifter. The two former were fully of opinion that the priſoner was 
ouſted of his clergy; the Jatter was of a contrary opinion. Mr. 
Juſtice Wright and Mr. Juſtice Denniſon, at that meeting, inclined 
to the latter opinion; but neither of the Chief Juſtices, nor any 
of the Judges except thoſe before mentioned, did then declare any 
opinion; and the caſe was, adjourned for further conſideration. 
but, afterwards, Mr. Juſtice Wright and Mr. Juſtice Denniſon con- 
curred with the Lord Chief Baron, and Mr. Juſtice Bennet ; and 
the other Judges, except Mr. Juſtice Fofter, concurring in the ſame 
opinion, Judgment of Death was pronounced on the priſoner, 
dee this Caſe, cited by Lord Mansfield in the Caſe of Rex v. John 


Ace, 4 Burr. Rep. 2075; and Mr. Juſtice Fofter's reaſons for his 


opinion upon this ſubje&, Foſter's Cro. Law. 3d. edit. page 416. 


(a) Vide 5 Geo. 3. c. 49. for preventing the inconveniencies ariſ- - 
ing from the circulation of Scotch Bank- notes, 
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1770, to defraud John Ormſton and Joſeph Lamb. The 
note was in the following form: 


Dice Cask. 5 
| c Five PounDs. BonDd AccoRrD. STERLING. 
4 No. 4 5 5 3 | . | 
e Aberdeen, I May, 1767. 


« Taz Banking Company in Aberdeen are hereby 
cc obliged. to pay to James Brand, or bearer, on 
| «© demand, at their Office HERE, Five Pounds 

- < Sterling, by oller of the Directors. 


R. SUNDERLAND, 
5 W. Brebner, [ Diretors.”. *© Caſhier.” 
J. Burnett, | 
* appeared in evidence, that the Company was 
| an aſſociation of moſt of the gentlemen of that 
county; and that they iſſued notes under the ſigna- 
ture of a Caſhier and two Directors, in the form 
above-mentioned. 

Ir was ſubmitted to THE TWELVE. Jupcss, 
Whether this note is within the meaning of the ſia- 
tute of 2 Geo. 2. c. 23.? and if ſo, Whether the 
uttering it in England 1s felony? ? 

Tux Ju pos were divided in their opinions upon 
both theſe queſtions; the 2 Geo. 2. c. 25. nega- 
tively excluding Scotland, and the note bein: g pay- 
able locally where it was drawn. 

The prifoner- lay in gaol for ſome time, and at 
length received the King's pardon. 


The 


CASES IN CROWN LAW. 81 


ie 1770. 
5 The KiNe ga Doxxavas. | Cas 37. 

Ar Ser nn Hall, on the firſt Jay of Eaſter A prijon is a 
by Term 1770, MR. JusrIcE GovurD ſubmitted the > hat 
on following Caſe to the conſideration of the Judges (1). of 9 Geo. 1. 
1 Ar the laſt Lent Aſſizes for Lancaſter, Janes B 


navan was tried; and found guilty of the crime of —_— 


Arſon. —The firſt count in the indiftment charged ſent except 
i r. Baron 
' him with maliciouſly ſetting on fire, about the hour Adams. 
of eleven at night, a houſe of the Mayor, Bailiffs, 
* and Burgeſſes of the town of Liverpool, called 
„ THE Conor Gaor.”—The ſerond count de- g © 2 Black. 
ſcribed it to be a novse of the Mayor and Rep. 682. 
. * Bailiffs, by name called the Common Gaol. ”— 
The third count deſcribed it to be the houſe of 
Hannah Kerby. A fourth count deſcribed it to 
be © the houſe of Richard Rigby.” But it was not 
my in either of the laſt counts, called a Com- 
* mon Gaol.” 
Ti priſoner was confined for debt; and on the 
28th January 1770, he voluntarily ſet fire to his 
box, which was a little apartment in the priſon; 
and the wholg gaol would unavoidably have been 
burned down, if timely affiſtance had not extin- 
guiſhed the flames. The gaol belonged to the Cor- 
poration of Liverpool; and was always uſed as the 
place of confinement both for criminals and debtors, 
Richard Rigby, one of the Serjeants of the town, 
vas the keeper of this gaol; adjoining to which a 
eyelling houſe was built for him to live in, and 
wherein he permitted his mother-in-law, Hannak 


Kerby, to dwell, who kept it as a public-houſe. A 
The VOL | G wall 


1 822 CASES IN CROWN LAW. 
1 tl 1770. wall ſeparated the priſon from his houſe; and the en- 


| | T , trance into the priſon was from the dwelling-houſe, 

| oN N AVAN 8 

Cee. by a door through the wall, which door was locked 
every night. Nobody inhabited the priſon itſelf but 
1 | 4 the pr iſoners. Any priſoner who was able to pay for 


0 1 | bed was ſupplied with one by Mrs. Kerby, either in 


0 | the gaol or in the houſe; and the rate of payment 
1 | Vas the ſame, whether it was in 855 one place or 
| the other. 
ll Tx ſtatute of 9 Geo. 1. c. 22, ae ** That 
N ; | ec if any perfon or perſons ſhall ſet fire to any houſe, 
1 % barn, or outhouſe, or to any hovel, cock, mon, 
| _ '* or ſtack of corn, ſtraw, hay, or wood, &c. they 
=_ © ſhall ſuffer death without benefit of clergy.” And 
* 1 ite queſtion is, Whether this PRIso x is to be con- [ 
= ſidered as a HOUSE within the meaning of the legiſ 
I" | lature? fu 
8 Anz Judges 8 with Mr. Juſtice Gould, 
+2" that this caſe was fully within the meaning of the 
Act; the dwelling-houſe being to be conſidered as 
part of the n and Ge 5 888 as s the hoyls of the 
Horperatien. 


Cas: 38. | Ihe KING againſt Cox. "3 


The word FORN COX was tried and convicted at the Old 


* atis upon . ictment of perjury at Common 
they Bailey, upon an 1nd! p Jury a 


in an indict- Law, for that he, intending to hold one Jonutſun 
ment of per- Chubb to bail, on 23d May 1770, falfly, maliciouſly 


jury at com- ER | 
UM mon law. twickedly, and corruptly, ſwore that the ſaid Jonathui . 10 
138 Chubb was juſtly and truly indebted to him in tt . 
| fum of 1300. and upwards, for a moiety or ball WW: be 
i 2 ; palt 
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* part of a ſhip called The Hibernia, and her wy 1770. 
3 apparel, furniture, Kc. 
8 Ir was objected by the prifoner's Counſel, in ar- Cox's Cavs, 
but reſt of judgment, that tl dict . 
[for 1] 1e indictment was bad, in Davies, at 
17 not having ſtated that the offence had been com- Lene rag 
Zh mitted wilfully ; ; and the caſe was reſerved for the poſt. 

* ; opinion of the Judges. | 

ce 0 

8 Try Judges, Ld. C. J. De Grey 1 were Ld. Mans- 


unanimouſly of opinion, That in an indictment for I. C. B. 


That 
3 perjury on the 5 Eliz. c. 9. the word wilfully is ef- Smythe, 
= ſential, and muſt be inſerted; hecauſe the term ]. — 
e f, in the ſtatute, is a material deſeription J. Blackſtone, 
And of the offence; but that it is not neceſſary in the], 9 
8 preſent caſe; for the indictment being at Common 3. * 
: ams, 
Sur Law, and not on the ſtatute, the words falſly, ma- B. Perrot. 
licioufly, wickedly, and corruptly, imply that the of- 
— fence Was committed wil/ully. And the following 
of 2 authorities were cited, Hetl. 12. Cro. Eliz. 147. 
201. 2 Hale, 169. 172. 184. 187. Shower, 190. 
e 3 Inf. 167. 2 Hawk. 6th edit. 258. 326. 
The KING again/t Joux Par v | Cask 39. 
Ar Abingdon Summer Aſſizes 1770, John Paty Theg Geo. 1. 
was tried 0 convicted on the 9 Geo. 1. c. 22. be- © 22. Was 
| fore MR. J deſigned to 
the Ols Mx. JusrTIce BLACKSTONE, for maliciouſly extend the 
we booting at and killing oe mare, of a mixed red ur maar de- 
* ed in 22 
F, and White colour, and one brown fone colt, the & 23 Car. 2. 
70% property of Matthew Batten. C. 7. and 
liciouſth T SY therefore 
Jonatiu | n words of the ſtatute are, That if any per- borſer, mares 
: : | 3 2 an t, 
n in the on ſhall unlawfully and maliciouſly kill, maim, included "wg 
or bal Wi: or wound any TR he ſhall ſuffer death without the 3 
| yr benefit of cler gy.” as 
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Five SCas8. 
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ite: was moved in arreſt of judgment, that the in- 
dictment ought to have averred, that the mare and 


8. C. 2 Rack. colt were cattle within the meaning of the Act, for 


Rep. 721. 


that the word cattle did not neceſſarily include horſes, 
mares, and colts. To ſupport theſe objections, it 
was argued, That the legiſlature in the ſtatutes of 
3 & 4 Edw. 6. c. 19. 5 & 6 Edw. 6. c. 14. and 


31 Geo. 2. c. 40. for regulating the ſale of cattle, 
has thought it neceſſary to mention by name the ſe- 


veral ſpecies of beaſts to which the proviſions of theſe 


Acts were deſigned to extend; that the 12 Car. 9. 


c. 4. diſtinguiſhes between the ſubſidy to be paid on 


great cattle imported, viz. 50s. and that which is 
to be * on horſes and mares, vis. 10 .; that 22 
Car. 2. c. 13. diſtinguiſhes between the encourage- 
ments given for breeding cattle of all ſorts, and for 
breeding horſes; and that when 14 Geo. 2. c. 6. made 


caſe was ſubmitted to the Judges at Serjeants-Inn; 


- killing horſes by night a ſingle felony, this ſtatute of 
9 Geo. 1. c. 22. was to be conſidered as an exten- 
ſion of that Act; and ſome precedents of capital 


it felony without clergy to ſteal ſheep or other cattle, 
it was found neceſſary to ſpecify by 15 Geo. 2. c. 34. 
what cattle were intended by the Act, among which 
neither horſes, mares, or colts are included. | 
Ox the. firſt day of Michaelmas Term 1770, this 


and they unanimouſly agreed, That as the ſtatute of 
22 & 23 Car. 2. c. 7. had made the offence of 


convictions were cited-upon this branch of the ſtatute, 
but none of erecutions. _ 

IT was agreed that judgment of death ſhould be 
given alt the priſoner at the next aſſizes; bu 
he was then reprieved for tranſportation; and ”_ 

| a 
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e in- vytrds, upon ſtrong 1 . us country, 1770. 
and recei eired a free OAT 92 | re. 
for . 
if f The Kixo againſt RicHarD Monris. Cas 40. 
an Re 
attle, A BILL of indictment having been Koi arts private 
he ſe- Hicks's Hall, by the Grand Jury for the County of on 9 Geo. 1. 
theſe Iiddleſer, againſt Richard Mortis, for maliciouſly 05 e — 5 
ar. 2. ſhooting at one Thomas Parkinſon in the County of [+a his in- 
ud on Heriford, the priſoner was arraigned upon this in- No 
ich is dictment at the Old Bailey January Seſſion 1771; as he thinks 
He | ; 3 moſt favour- 
at 22 but LoRD ChrEFH BARON PARKER and MR. Jus- able to the 
urage- 71cE GoULD,- who were then in the Commiſſion of © _ of juſ⸗ 
nd for General Gaol Delivery of Newgate, doubted, whether . 8 > 
7 2 Blacks 
made the words of The BLack Ac authoriſed a private Rep. 733. 
cattle, proſecutor to proſecute for this offence in any county 
c. 34. tt his option; or whether a ſpecial commiſtion ought 
Which 


not to be granted by the King for this purpoſe. 

Urox this doubt the priſoner was remanded, and Determined 
the queſtion ſubmitted to the conſideration of the ce = 
Judges at Serjeants-Inn Hall on the firſt day of the ry Term, 
then next enſuing Hilary Term; and it was generally . 
agreed, that the words of 9 Geo. 1. c. 22. f. 14. 

_ See this Caſe 
extend to give a proſecutor the, option of preferring cited 4 Bl. 
his indictment in ſuch county in England as may Com. 304. 
appear to him to be moſt conducive to the ends of 


Juſtice; but that he cannot exerciſe this right for 


'0, this 
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capital 
ſtatute, 
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10uld be 

zes; bu a,) See Fs caſe of Robert Mart, 0. B. "20 ell. of 3. convicted 
J ** for wounding a gelding, where an objection i in arreſt of judgment | 

nd 


Was over. ruled by Mr. Baron Hetham upon the authority of this 


wards, caſe, 
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1771. the purpoſes of injuſtice and oppreſſion; for the 
| words are, And for the better and more impartial 
Cass. ** trial of any indictment or information which ſhall 
be found, commenced, or proſecuted, for any of 
« the offences committed againſt this Act; BE fr 
ee ENACTED, That every offence that ſhall be done 
-" "gg Rep. © or committed contrary to this AR, ſhall and may 
| * be enquired of, examined, tried, and determined, 
in any county within: that part of Great Britain 
called England, in ſuch manner and form as if 

© the fact had been therein committed.“ 
Tux prifoner was accordingly tried and convicted 
at the. Old Bailey, before Mr. Juſtice Aſhhiurſt in the 
February: Seſſion following, and was afterwards ex- 

ecuted purſuant to his ſentence. 


Cate 41 The Kine againſt Masta MILLER. 


The King's MAXIMILIAN MILLER was convicted of 


fign mauua 


"may begiven grand larceny. at the Old Bailey in January Seſſion 


in evidence 1771, and received judgment of tranſportation ta 
on an indict- 


ment for re- America for the term of feven years. On the 22d 
10 from April following he obtained the Sten MANUAL, 
tion; and | if ſignifying, to. the Recorder and Sheriffs of London 


ar phy at nog Ins, Majeſty's intention to pardon the ſaid crime, 


b r upon condition of his giving ſecurity, to the ſa- 
. 5 tisfaction of the Recorder, to leave the kingdom 


ſhall be re- „ within the ſpace of fourteen days from the date 
mitted to his, 


former ſen- thereof, and not to return again for the ſpace of 


Pe | Reon years:” AND ORDERING, That the faid 
** Marimilian Miller be, upon his giving, ſuch { 

. curity as aforeſaid, immediately diſcharged out of 

„ cuſtody; 


the 
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« cuſtody; and that he be inſerted for his crime 177 1. 
« above-mentioned in the firſt and next general par- IT 
« don that ſhall come out for the poor -conviets in 2 
« Newgate.” 1 „ e 
On the 23d Py this Sid Maxvar was deli- Rep. 77. 
rered to the Recorder, and che fame day two füreties 
entered into a recognizance of 100 ,. each, to be 
wid, * if Marimilian Miller, then a priſoner in 
© Newgate, did, within the ſpace of fourteen days 
from 22d April, tranſport himſelf out of the 
kingdom of Great Britain, &ci, and ditl not re- 
turn, nor was found at large in the kingdom of 
© Great Britain vithin the term of ſeveii years next 
* enſuing.” 
Uyox this recoghtAdi® beg completed, the 
Recorder made his warrant to the Keeper of New- 
gate, by virtue whereof the priſoner was diſcharged 
out of cuſtody; but on the 26th November fold w- 
ing he was apprehended in Piccadilly, and indicted 
fie a capital offetice at tlie enſuing December Seſſion 
the Old Bailey, for being wd at large in Great 
Britain, without any 2 cuuſe; before the expira · 
tion of his term. 
Tis rSCrd or his! corffition wit produced, his 
perſon was identified, his being at large was proved, 
and he offered to give in evidence the Si MANvu- 
al, with its attendant eircumſtances; as above 
lated, in his defence; bit the Court thought it was” 
not admifſible. Upon which the J ury were directe. 
to find the pr iſoner Guilty, ſubject to the opinion > 
HE TWELVE JUDGES upon the following queſtions: 
Firſt, WueTaER' the Sion MANUAL oright” to 
bare been reeetieFin! evidence? 
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| Secondly, WHETHER, if it had been pion the 
— priſoner could have availed himſelf of it, as he had 
_ not. ſubſtantially performed the condition of his in- 
tended pardon? . 

No ſolemn adjudication has ever been publicly 


communicated upon this caſe; but it is reported (1), 


that all the Judges, except L. C. J. DE Grey, met 
at LoR DUB MaNsFritiD's Chambers on the firſt day 
of Hilary Term 1772, and that they were unaui- 


mouſly of the following opinion: 


Firſt, Tur the Sic6n MANUAL . to have 
been received in evidence; for although it was only 
ſigniſicant of the King's intention to pardon, and 


therefore might be revoked, yet as it was an autho- 


rity for the Judge to admit the priſoner to bail, it 
was evidence of a lawful cauſe for his appearing at 


large. 


| Secondly, Tnar the Stex MAaxuaL was impro- 
perly worded, by the miſtake of the officer ; for it 
ſhould have been, „upon condition of the faid 
© Mazwimilian Miller tranſporting himſelf, &c. and 
of his giving ſecurity to the ſatisfaction of the 
* Recorder ;” and not merely upon condition of 
his giving ſecurity, &c. (a). That the King might 


—_— ___H__— 


* 


* ä — alt. 


* — 


(a) In the caſe of Hotham v. the Eaſt India Company, Hil. Term. 
27 Geo, 3. it was ſaid by the Court, That no preciſe technical 
words are required in a deed to make a ſtipulationa condition pre- 
cedent or ſubſequent; neither does it depend upon its being prior or 
poſterior in the deed; but that it muſt depend on the nature of the 
contract, and the acts to be performed by the parties,—1 Term, 
Rep. B. R. 645. 

See alſo the ſame doctrine held by Lord Talbot in i the ah of Ro- 
binſen v. Cenyrs, Forreſter's Reports of Caſes Temp. Talbot, 166. 


revoke 
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parent fraud ; but. as he had not in fact revoked it, 
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revoke his intended grace on account of this ap- 1771. 


MiLlLER's 


and as the pr ifoner had literally complied with the Cas. 
condition, he ought not to have been convicted 


upon this indictment. 


TuE priſoner was referred to his ek ſer tence 
of tranſportation, as not having performed the con- | 
dition upon which his pardon was to be granted; 
that is, he was pardoned on- condition of tranſ- 
porting himſelf within fourteen days. 


The KinG againſt VARLEY. Car 42. 


WILLIAM VARLEY was found guilty at the Forging the 
Lent Aſſizes for York, in the year 1771, of forging impreſſion of 


the current 
and counterfeiting a forged and falſe coin to the coin on a 


f me- 
ſimilitude of half-a-guinea. re — 


Ir appeared in evidence, That he had counter- will not} — 
feited the impreſſion of half-a-guinea on a piece is not high 
of gold which was previouſly hammered, and was then age 
not round, nor would paſs in the condition it then incomplete. 
was. This, with many others, he delivered to one 
James Green, who carried them away, and what be- S. C. 2 Black. 
came of them afterwards could. not be proved. OY 

Ms. JusTIcE GouLD, who tried the priſoner, 
doubting whether this was high treaſon, reſpited the 
judgment, and laid the caſe before all the Judges ; 
who (abſent? Baron Avans) were unanimouſly of See Wool- 
opinion, That the crime was incomplete, and that Cate poſt 


the priſoner ſhould be recommended to his Majeſty 
for a pardon. | 
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| The KVG again RoBZEAHT PowzII. 


ROBERT POIFELL had perſonated one Taylor 
Barrow in the ſale of Eaſt India Stock to a Mr. 
n Joſeph Sykes, and had figned the uſual receipt upon 

the transfer with the name T. Barrow. Powell 
was convicted of this forgery at the Old Bailey i in 
Seffion 1771, befbte Mr. Juſtice As rox. 
indictment ſimply ellarged, That he, on ſuch a hy 
{© feloniouſly did falſely make, forge, and counter- 
<« feit, &c. a certain receipt” for money as follows, 
*© that is to ſay;” and then ſet out a fac fimile of 
Tliere were alſo in the ſame form, the 
uſual counts for uttering the receipt, knowing it to 
be forged; and charging the offence to have been 
committed with an intention to defraud, Iſt. Joſe eph 
Sykes, 2dly. Taylor Barrow, and, Sly. The Eafi- 
India Compan J | 

Uyox the laſt day of the Seſſion, the priſoner's 
Counſel moved in arreſt of Judgment before James 
"Erzx, Eſq. Recorder, | 

Firfl, Tuar it does not appear upon the face of 
the indictment, that the Zenor of the receipt is ſet 
out; for the words, © as follows, that is to ſay,” do 
not import the tenor, or ſufficiently ſhew that-the 
receipt is ſet out in the words, figures, and letters 


«As follows” 
is a ſufficient 
averment of 
the tenor of an 
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| Sitondly, Tus poſſibility of a tend or injury being 
committed by means of the receipt depends upon 
the manner in which it was to operate; and there 
fore the mode of its operation being a material fact; 
ought to have been diſtinctly averred in the indict· 
ment, For inſtance, unleſs Mr. Barrow had poſſeſſed 
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the ſtock, the priſoner could not have ſold it, and 
his receipt upon the transfer would have been vain 
and inoperative. The indictment. therefore ſhould 
have alleged, That Taylor Barrow was a proprietor 
of ſo much ſtock; that it had been ſold at ſuch 
a price, and transferred to ſuch a perſon ; but above 
all, it ought to have averred, that the receipt pur- 
ported to be the receipt, or was intended to paſs as 
the receipt of Taylor Barrow ; for the Court can- 
not collect any of theſe facts from the indictment. 
in its preſent form. The inſtrument is ſet forth. 
under the ſignature of T. Barrow, only; and it 
cannot be collected or intended to be the receipt 


vr of any other Barrow. whoſe chriſtian name 0 
with a T. 

To afford the priſoner every l of advan- 
tage from theſe objections, the judgment was re- 
ſpited, and the caſe ſubmitted to the conſideration of 
the Judges on the firſt day of the enſuing Michael- 
mas Term, at Lord MaNSFIELD's Chambers. All the 
Judges, except L. C. J. De Grey, were preſent ; 
and upon the firſt objection they were unanimous, 
That a certain receipt for money as follows, that is 
„ to ſay,” is altogether as certain as if it had been 
ſaid, © in the words and figures following, that is 
to ſay.” As to the ſecond objection, ſome of the 
Judges doubted; but a great majority were of 
opinion, That in an indictment for forgery, it is 


certain perſon, which intention may be made out 
by the facts in evidence at the trial. 


DO 


of Taylor Barrow more than of Thomas Barrow, 


ſuthcient to aver a general intention to defraud a. 


_ Tmis caſe was afterwards more -ſolemnly- argued. 
before all the Judges, except BLACKSTONE; at 


1771. 


PowEL's 
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Serjeants-Inn Hall ; and they adhered to one 
former determination. 


1771. - 


Cask 44. The KiNG againſt BInch and MARTIN. 


Intiament E DL BIRCH and Matthew Martin wer 
paper writ- convicted at the Old Bailey in September Seſſion 
WOT 1771, before Jamxs ExnE, Eſq. Recorder, for pub- 


wilL, is liſhing © a certain paper writing purporting to be 


_ | go the laſt will and teſtament of Sir Andrew Chad- 
S. C. 2 Black. 0% deceaſed, knowing it to be forged.” 


Rep. 790. : ; | 
| IT was moved in arreſt of judgment, that the in- 


dictment ſhould have charged the priſoners with 
publiſhing ** the laſt will and teſtament,” &c. and 
not a paper writing os to be the laſt 
. C 

Is Michaelmas Term 1771, the queſtion was 
argued before all the Judges at Serjeants-Inn Hall ; 
and they unanimouſly Served, That the indictment 
was perfectly right, and 6vercruldd the exception. 

Tur idnern were executed at J. yburn on Thur 
day 3 2, in | 


Carr ark | The KING againſt SHAW. 


 Aprifoner A the Old Bailey in September Seffion 1771 


acquitted on _ : | 
a charge of Samuel Shaw was tried before Jamrs Eyre, Eſq. 


—_ Recorder, on the ſtatutes 5'Geo. 3. c. 25. ſ. 17. and 


forter and 7 Geo. 3. c. 50. which enact, © That if any deputy, 
charger 0 | 
letters, cannot be convicted on TT count; charging him grin as a 255 
employed i in the P:ft- . 11 2 


6s 3 
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ere 
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rad- 
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1771, 
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7. and 


eputy, | 


S a pet on 


| clerk, 


Judgment, That as the J ury had acquitted him on 
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e clerk, agent, letter-catrier, poſt-boy, or rider; 


or any other officer or perſon whatſoever em- 


« ployed in receiving, ſtamping, ſorting, charging, 
carrying, conveying, or delivering letters or 
packets, or in any other buſineſs relating to the 
« Poſt-Office, ſhall ſecrete, embezzle, or deſtroy 


any letter, or packet, or bag of letters, which he s.C. 2 Black. 


„ ſhall be entruſted with, or which ſhall have come Rep. 789. 


to his poſſeſſion, containing any bank-note, bank 
** poſt bill, bill of exchange, exchequer bill, South 


Sea or Eaſt India Bond, &c. &c. or ſhall ſteal or 


take the ſame out of any letter or packet that ſhall 
come to his poſſeſſion, he ſhall ſuffer death with- 
« out the benefit of clergy.” BH 

Tu indictment conſiſted of four counts, — | 

Tus irt and third counts charged him as © a Clerk 
** employed in SORTING and CHARG ING letters in the 
'* Poſi-Office,” vis. Iſt. With having ſecreted, em- 
bezzled, and deſtroyed a certain letter containing 
a bank-note of twenty pounds: 2dly. With having 
ſtolen the bank-note out of the letter. 

Tu ſecond and fourth counts reſpectively charged 
_ with the ſame offences, “ as being a perſon 

** employed in the buſineſs relating to the EN 
* Poſi-Office.” 

Tux fact of embezzling the letter and ſtealing the 
bank-note were very clearly proved; but as it ap- 
peared that he was not employed in ſorting and 
charging letters, but in ſorting them only, the Jury, 
by the direction of the Court, found him guilty on 
the ſecond and fourth counts; and WN him on 
the firſt and third. 5 | 

Uyoy this finding it was wad in _—_ of 
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CASES IN CROWN LAW. 


the counts which charged him as 4 forter and 
charger, and he had not been proved to be a perſon 
employed by the Poſt-Office in any other buſineſs 
than that of à /orter, his conviction could not be 


ſupported ou the Jecund and fourth. counts of the 


indictment. 

Dont x the courſe of NMichaelmas " 1771, 
this cafe was acljournec to Serjeants-Inn Hall, and 
argued beforc eleven of the Judges (abſent Brack- 
STONE) ; and they unanimoufly agreed, That the 
judgment muſt be arreſted for the cauſes above 

alleged: but they were inclined to think the Jury 
might have convicted the priſoner on the fff and 
third counts, by a ſpecial finding that he was 
a ſorter only. 

Tur priſoner died in 1 in the month of 
January 1772. 


1772. | | 
Cask 46. The KIxG againſt SLOPER, 


9. If a ſer- Ar the Old Bailey in January Seſſion 1772, 
_— Joſeph Sloper was indicted on the ſtatutes of 5 Geo. g. 


letters for the C. 25. ſ. 17. and 7 Geo. 3. c. 50. before MA. Jos riet 
purpoſe of pp AcKkSTONE, for that he being a perſon employed 


defrauding * mY f 
3 Poſt- in the buſineſs relating to the Poſt-Office, To 
— ro wir, in ſtamping of letters, feloniouſly did ſecrete a 
_— letter (deſcribing 10 containing a bank-note of ten 
3 


c. 25. f. a pounds. 
Turk were three other counts, which deſcribed 


him, FirsT, as an officer employed in the buſineſs 
of the Poſt-Office: SECONDLY, as a perſon em- 
ployed in facing letters: TuInDIx, as a perſon. em- 


ployed in facing letters and packets. And there 
was 
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CASES IN CROWN LAW. 
was a FIFTH COUNT, Which charged him with having 1778. 


ſtolen the letter out of the Poſt-Office, without == 
werring that it contained the hank-potg, oe 


Ir appeared in evidence, that he was employed 
by the Poſt-Office in the ſeveral capacities of aa 
eſtabliſhed porter, ſtamper, facer, and letter- carrier; 
and that he was apprehended in the very a& of 
ſecreting a letter (a), while he was aQting as a 
ftamper. This detection induced a further enquiry, 
and upon breaking open a drawer, of which he had 
a key as letter-carrier, no leſs than 124 paid letters 
vere found in his cuſtody, the poſtage of which 
had been received by him from the different re- 
ceiving houſes, at the, time he brought away the 
bags. From this parcel the letter mentioned in the 
indictment was ſelected. It was proyed that 8d. had 
been paid for the poſtage of it at the receiving- 
houſe ; that the receiver had put it into the paid 
bag with the reſt of the paid letters ; that he fealed 
the bag, and delivered it to the priſoner's deputy, 
who carried the hag with the ſeal unbroke to the 
Poſt-Office; and that after the Comptroller had 
broke the ſeal, the letters were turned out on a table; 
at which the priſoner was employed as a ſtamper and 
lorter ; and it appeared that the priſoner muſt have 
got poſſeſſion of it while he was facing the letters, 
and before it had reached the hands of the proper 
cer to "_ i as a letter poſt an 5 


ä — 


* ; — * 10 
- " 
1 * * « # 


(a) The villains was 8 ied . nn this letter, 
containing two half guincas; and the caſe upon this conviction was 
alſo referred to the Judges ; but no determination was ever pub- 
liely communicated. It appears, however, from Shutt”s Caſe, that 
the ſecreting or ſtealing of a letter containing money is not within 
che ſtatutes on which this indictment was founded. 
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1772. Tux priſoner's Counſel ſubmitted to the Court 
that as it appeared he had not taken the bank-note, 


Srorzx's 


Casz. or indeed opened the letter, but that his intention 


| was rather to defraud' the Poſt-Office of the amount 
(1) See the Of the poſtage, than to ſteal'or embezzle the letter or 


_ of the the note, his caſe was not within the meaning of the 
tutes ante, 


' Caſe 45. ſtatutes on which the indictment was founded (1). 


The Jury acquitted the priſoner on the fifth 
count, and found the following ſpecial verdic :. 


* Tux priſoner Joſeph Slope, was, on the 26th | 


October laſt, an Officer employed in the buſineſs 
<© relating to the Poſt-Office, zo wit, in flamping and 
© facing letters which are brought to the General 
** Poſt-Office, &c. to be ſent from London by the 
„ Poſt ; and being ſuch Officer, did on the 26th 
* of October, &c. ſecrete a letter, ſubſcribed with 
< the name J. Price, dated the 26th October 1771, 
and directed to Mrs. Kezia, Price, Hay, Brecon- 
« ſhire; which letter came to the hands and poſ- 
ſeſſion of the ſaid Joſeph Sloper, being ſuch Officer 
as aforeſaid, and which letter contained therein a 

bank-note in the words and figures ſet forth in 

the indictment.—Tuar the priſoner did ſecrete 

** the ſaid letter in the execution of his office as 

© a Stamper and Facer, without opening the ſame, 
from the 26th October to the 16th December, aud 
** without knowing that the bank-note above-men- 

tioned was contained therein, but with intent to 

- © defraud the King of the poſtage thereof, which 
had been paid.” 

Tux determination of the Jupoxs upon this caſe 
was never publicly communicated. The priſoner ap- 
pears in the calendars of the Gaol of Newgate until 
July 1777, in which ſeſſion he remains for judg- 

ment; 
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11 ment; but in the following ſeſſion, vis. September 
* 1777, there 1s no account of him. 
7 

tion 

27 1772. 
Tr or 5 | | 5 
* the The Kine againſt James BoLLAND: Cas 47. 
* 

fifth Ar the Old Bailey. in February Seſſion 1772, Ys It i b — 
WHT Pollard. was tried before JAuEs EyYRE, Eſq. Re- nee — 
20 | ing perſon, al- 
26th ! corder, preſent Mn. Jusrick NAxxEs, for forging oy © 3 
Sue on the back of a promiſſoiy note for the payment of a perſon 

”» and money, drawn by one Thomas Bradſhaw, and in- never exiſted, 
5 

nerd dorfed by one Samuel Pritchard, a certain indorſe- 

y the ment in the name of James Banks, with intent to 

96th defraud Francis-Lewis Cardeneauæ. The note was in 

1 with the words and figures following. 

1771, 6: £7200.” * Lo x Do, 12th ORober, 1771. 
3 «Two MONTHS after date, I promiſe to pay to Mr. 
3 damuel Pritchard, or order, One Hundred Pounds, 
0 1 value received, 
: Ye T. BRADSHAW. 8. 
ha 7 Charles-ſtreet, Covent-Carden.” 

ſecrete 
ffice as THERE was alſo another count for uttering and 


e ſame, MW hubliſhing as true the faid forged indorſement of the 
er, and ame of James Banks, knowing. the ſame to be 
ve-men- lorged, with the like intention. 8 
\tent to MW Tur following circumſtances appeared in evi- 
which dence. | 
Ax account of money tranſaRions of a very com- 
this caſe Ficated- nature, and to a very large amount, ſub- 
oner ap- iſted between Bolland and one Pritchard. Bolland 
ate until had arreſted Pritchard for 26007. and obtained a 
or judg- judgment for 1498“. 15s. A Mr. Jefſon had diſ- 
ment; i . . "I h counted 
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CASES IN CROWN LAW. 


evutited for Bolland a bill upon Pritchard of 521. 10s, 


but neither Pritchard nor Botland being able to take 
it up when it became due, it remained unpaid in the 


hands of Jeſſon. In the month of October 1771, 


Bolland, Jeſſon, and a Mr. Lilburne, met at the 


George and Vulture Tavern in Cornhill, in a public 


room. Jeſſon aſked Bolland when he would ſettle 
the note of fifty guineas : Bolland immediately pro- 
duced the note in queſtion of 1007. drawn by Brad. 


Jhaw, payable to Pritchard, and indorſed © Jaws 


„ BoLLAND,” 
Jeſſon, upon obſerving that Bolland had indorſed it, 
told him, that as his name was on the back of it, he 


and aſked Jeſſon to diſcount it. 


could not negociate it; that he knew Bradſhaw, and 
conſidered him as a good man; but that he did not 
chuſe to put his (Jens) name on the ſame paper 
with a. Bolland replied, I can take off 
my name.” Immediately Mr. Lilburne took up 
one of the table-knives, with intention to eraſe al 
the name; but when he had eraſed all but the 
initial B, for he began at the laſt letter of the name, 
Bolland ſaid, Don't ſeratch it all out, for that 
% may disfigure or cancel it by ſcratching a hole 
«© in it; I will think of ſome other name that 
«© begins with B;“ and he immediately filled it up 
with © avxs,” which made the name BAN RS. When 
this was done he returned the note to Jen, who 


(x) See Gd" Put it into his pocket, ſaying, * T ſhall give itt 


ſton v. Minet a 
and FeRor, 
1ſt vol. 
H. Black. 


ep. 
C. B. 588. 


particular friend of mine, and he will un 
** doubtedly aſk me who BAN Es is.“ To this Bu 
land replied, © Baxxs is a publican or victualler, al 

lives in or near Rathbone Place (1). 
'Tnx enſuing day Jefſon applied to Mr. Cardenedut, 
to get this bill diſcounted. „ f 
dil] 


CASES IN CROWN LAW. 


(0s, pill, and promiſed to give Jeſn the money for it on 
ake the Friday following. Je/ſon, having ſome money to 
the make up, applied to Cardeneduã on the Thurſday, 
71, and borrowed 16 J. 16s. on the credit of the bill. 
the On the Saturday morning Bolland applied to Jefſon, 
iblic and infiſted on having the bill returned, or the 
ettle amount of it paid to him. Jefſon and Bolland went 
OY to a Coffee-houſe, and ſent for Cardeneaur. He 
rad- 


came, and Jeſſon introduced him to Polland as 


Mus me owner of the bill. Cardeneaur enquired of 


| . 
ed it, 
it, he 
„ and 
d not 


indorſer of the bill were. Bolland ſaid, Pyitehard 
eis a man extremely well known; he is a dealer 
* m horſes, and a man of great property. Banks 
w alſo is a man of property; he deals largely in 


Bolland who Pritchard the payee and Banks the 
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Paper Ui © wines and ſpirits, and lives in Rathbone Place.“ 


ke off Cordeneauy told Bolland that it was not conve- 
ok up ment to him to give the whole in caſh ; upon 
aſe al which Bolland produced another bill of 101. 10s. 
ut the Wi and Cardeneaur gave him his note for 50. and a 
name, draft upon his banker for 441. 5s. which with 
r that BN the 157. 168. he had paid before to Jeſſon, and 9s. 
a hole ticount, made up the 1101. 10s. for both the bills. 

ae Ui CARDENEAURN never deſired Bolland to indorſe 
2d it ug the bins; becauſe Jeſſon had told him when he gave 
WY tim the 10072. bill, that it was better Is name 
on, vio hould not appear upon it, he having been for- 
ve It 08 nerly a Sheriff's Officer; and that the bill would 


vill UB vot paſs properly at the banker's, with his name 
this Bo on it. 5 #4 85 


Uer, an 


took Un 
bl 


tupts. Upon thefe events Cardeneauv applied to 
Jeon for a direction to Bolland ; and having got 
| 1 2 5 


Brronz the bill became due, both the drawer 
Bradſhaw and the payee Pritchard became bank- 
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it, he ſaid to Bolland, « That bill 1 Ante 
„ for you will not be paid.” Bolland, with an air 
of aſtoniſhment, ſaid, What bill! I never dif- 
counted a bill with you, Sir. You miſtake me. 
My name is James Bolland. I never ſaw you in 
my life; and you have no bill with my indorſe- 
% ment on it.” And when Cardeneauz inſinuated 


that he was acquainted with his having altered the 


name, he treated the idea of its being a forgery 


_ with the moſt ſupercilious contempt. 


Wuxx the bill became due Bolland refuſed to 
pay it; and Cardeneaur put it into the hands of a 
Mr. Morris, in order to obtain the money. 


Wurz things remained in this ſituation, Mr. | 


Levi, an Attorney, two of whoſe clients Bolland had 
deceived, got intelligence from Pritchard of the 
alteration of the name of BoLLAN D' to that © 
Banks,“ and he applied to Cardeneaur to prole- 
cute, to which Cardeneauz conſented. To obtain 
the note, Levi, by the deſire of Cardeneaur, gave 
Mr. Vorris an undertaking to deliver up, or to be 
accountable to him for, the bill. Levi appre- 


hended Bolland, and, on his being committed by 


Sir John Fielding, depoſited the note with Sir John's 
clerk, who produced it at the trial. 

ArrER Bolland's commitment, a perſon brouglt 
the 1007. to Mr. Cardeneaur, in the name of Janes 
Banks, and he gave him a receipt, the form of which 
the perſon brought with him, in the name of James 
Banks, containing a promiſe to deliver up the bil 
on demand, the bill being then in the cuſtody of the 
Magiſtrate. But it did not appear that there ever 
was in fact ſuch a perſon exiſting as J AMES Bayxs 0 


Rathbone Place. : 
Tas 


Mr. 
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f the 
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Tur Jury found the priſoner Guilty ; and he re- 1772. 
ceived ſentence of Death ; but the execution of the — 
ſentence” was reſpited; and it was ſubmitted to the 3 
conſideration of TE TWELVE Ju pes, Whether, 
under all the circumſtances of this caſe, Bolland had 
been guilty of forgery within the meaning of the 
ſtatute of the 2 Geo. 2. c. 25. 

Taz opinion of the Judges upon this caſe was See the Caſe 
never publicly communicated. The principal doubt 8 —_ 
ſeems to have been, Whether forgery can be com- 
mitted in the name of a perſon who never had 
exiſtence ? 

BoLLAND was executed at Bien the 18th May 
1772. 


The KING againſt CATHERINE GRAHAM. 4 
. | 5 a ASE 48. 


Ar the Old Bailey in February Seſſion 1772, three Arclative re- 


» A x 7 
men, of the names of Jennings, Birch, and Sided; 2 


were tried as principals in ſimple grand larceny, certainty to 
bof! 8 two ante- 
efore SIR JAuEs EyRE, Recorder; preſent MR. cents will 
BARON SMYTHE, Mx. JUSTICE Ann and Jigment. 


dictment. 
MR. Jusrick NARES. 


Taz indictment contained two counts ; the firſt 
of which charged the priſoners above named with 
ſtealing eo bank-notes ; and the ſecond charged 
them with ſtealing a pocket-book and other things, 


the property of James 5 privately from his 
perſon. 


Ix the fs indictment o one Catherine . 
was charged as an acceſſary after the fact, at com- 
mon law, for harbouring and maintaining the prin- 

1 8 cipal 
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1772. cipal felons, © the well knowing that the ſaid Jer. 

e eee nings, Birch, and Smith, had committed the 

Granan's ** felony aforeſaid.” She alſo ſtood charged with re- 
Cazt. ceiving the ſaid goods, well knowing them to have 
been ſtolen. 

BiIxch was acquitted of the whole charge. Jen- 
nings and Smith were found guilty of ſtealing, but 

not privately from the perſon. Catherine Graham 
was found guilty of concealing and harbouring ihe 
principal felons. | 

Sir JAuks Exkx ſuggeſted a doubt as to the pro- 
priety of the conviction of the acceſſary. The in- 
dictment charged the principals with 7wo * din 
felonies; and the acceſſary with harbouring thoſe 
principals, well knowing they had committed the 
felony aforeſaid. It was therefore uncertain to wh ch 
of the felonies this charge referred. 

Tar Court concurring in this doubt, the judg- 
ment, was reſpited, and the queſtion ſubmitted to the 
conſideration of THE TWELVE Ju Ders. In the 
June Seftion following, the judgment was ordered to 

be arreſted; and the prifoner Catherine Graham was 
diſcharged. 


CASE 49. The Kine againſt WiITHAL and OvERENS. 
OnanindiA-- A „5 : 
ment of bu 4 IT the Aſſizes at Guildford for the County of 
glary, the Surrey 1772, the priſoners were tried upon an in- 
priſoner may _._. £ ; ; = 
be acquitted dictment tor burglariouſly breaking and entering the 


of the deaf. Iwelling-houſe of Elizabeth Penifold of Croydon, and 


ings and 
found guilty of Healing in the dwelling-houſe to the amount of forty ſhillings. 


ſtealing 


THE 
were 
the 

ect 
tea] 


mill 
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en- ſtealing therein one box, containing ſixty pounds of 1772. 1 
the money, the property of the ſaid Elizabeth. There — * 
Wirnat and 1 
re- vas a ſecond count, the ſame as the firſt, only laying Overxexs's A 
ave t to be the property of thirty perſons therein named, Css. | i 
who held a Club at her houſe. | YH 
Ten- ru evidence was very full againſt the priſoners, 4 
but as to the ſtealing of the box and money in the 54 
ham dwelling-houſe of Elizabeth Penifold, to whoſe care | 1 1 
ihe it was entruſted by the members of the Club; but, $3 
as to the breaking, the evidence was defective. 1 
pro- Taz verdict was entered upon the record: Jury 1 
e in- *fay, Nor GuiLTy of breaking, but GuiLrTy of 5 
„ WR 8? 4 
| the Upo this form 41 enter ing the verdict, it was 1 
ch ch objected by the priſoner's Counſel, that they were Y 
not excluded from the benefit of clergy, becauſe the i 
udg: Jury had acquitted them of the burglary, and there 7 
0 the was no ſeparate and diſtinct count in the indictment 1 
the on the 12 Ann. c. 7. for ſtealing in the dwelling- 1 
ed to louſe to the value of forty ſhillings. if 
x Upo this objection the caſe was reſerved ; but 1 
THE JUDGES were unanimous, That the priſoners 9 
vere by this finding ouſted of their clergy, for that 1 
the indictment contained every charge that was 1 
| neceffary in an indictment upon that ſtatute, viz. 3 
v. ſtealing in a dwelling-houſe to the amount of forty Jy 
| lullings, 3 
ty of i 
in in 1 
g the if 
ng 1 
* A 
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i | CASES IN CROWN LAW. 
1772, 
a Ga 3 50. I Ts KI ac RoGERs. 


Met Could, Parlour were properly laid to be the dwelling-houſc 


The apar' Ar the old Bailey i in October Seffion 1772, il. 
ments © 


lodgers Gaal liam Rogers was indicted before Mr. JusTIcy 


beconfidered GoULD, preſent Mr. Baron ADaats, for breaking 
as their re- 


ſpective and entering the dwelling-houſe of Phitip Chandler. 
dwvelling- Tux owner of the houſe had let the whole of it in 
houſes, if the 

owner of the apartments to different perſons ; ; and did not in- 
premiſes 


do habit any part himſelf. Philip Chandler rented the 
not ſleep” 
under the bottom part of the houſe, vis. a ſhop and a parlour, 
ſame roo. and a cellar which run underneath the ſhop and 
parlour, for 12“. 10s. per annum ; but the owner had 
taken back the cellar for the purpoſe keeping wood 
and lumber in it, and for which he gave Chandler 
ten ſhillings a year, which he deducted from the 
127. 10s. The entrance to the houſe was through a 
paſſage, by a door which opened into and from the 
ſtreet. In the paſſage another door opened into the 
parlour ; and beyond that a ſtair-caſe led to the 
upper apartments. The ſhop and parlour were broke 
open. 

Tur priſoner's Counſel objected, that this was im- 
properly laid to be the oy elling-houſe of Philip 
Chandler. 

Ox the firſt day of the enfuing Michaelmas Term, 

) Ld.Manſ- MR. JusTiICE Gos ſtated this caſe to nine of the 


2 9 2 B. Judges (1); and they all agreed that the ſhop and 


Mr. j. Willes, of the proſecutor. They ar gued, that it could not 
os 9. Bick: pe char ged to be the d ont of the owner, as 


Mr. ]. Nyres, he did not inhabit any part of it; and if under ſuch 
Mr. B. Adam 

Mr B.Porrott. *Circumitances it were not to be conſidered as the 
re dyelling-houſe of the perſons who rented the apart- 


ments, 


Fil. 

[ICE 

king 
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— 


ments, houſes in this ſituation, which are extremely 1772. 

common in London, would be altogether unprotected a; 
Rogtrs's 

againſt burglary. But if the owner had inhabited Cass. 

any part of the houſe, it would have been otherwiſe; 

for then the renters would have been lodgers or 

inmates, and it muſt have been charged to be the 


dwelling-houfe of the owner. See Kelyng oe, 83, 84. 


Tracey v. Talbot, 2 Salk. 532. General Ganſel's 
Caſe, Cowper, 4. Turner's Caſe, O. B. February 
Se. 1784. Tanſlia's Caſe, and Carrol's Caſe 
peſtea (a); 


The KiNG againſt Hoon LEVNARP. Cas 51, 


AT the Lent Aſſizes for Taunton i in the county of A priſoner 


Some! ſet 1772, Hugh Lennard was indicted on the 325 3 
or 


ſtatute of the 8 & 9 Will. 3. c. 26. for High Trea- having the 


ſon, for having in his cuſtody and polen with- aw wy pig 


out any lawful authority or ſufficient excuſe, one mod; for a 


Id b 
mould made of lead, on which was made and im- — 


preſſed the figure, ſtamp, reſemblance, and ſimili- — 


tude of one of the ſides or flats, vis. the head ſide it is to be 


conſidered as 
included in 


of a ſhilling. 


the general words tool or inftrument, in the ſubſequent clauſe, , 


88 


— —— 


(a) I have book favoured with the following opinion of L. C. J. 
Holt upon this ſubje&, from the manuſcript notes of the late 
L. C. B. Parler. If inmates have ſeveral rooms in a houſe, of which 
rooms they keep the keys, and inhabit them ſeverally with their 
families, yet if chey enter into the hauſe at one outer door with 
the owner, theſe rooms cannot be ſaid to be the dwelling-houſes of 
the inmates, but the indi&ment ought t to be for breaking the houſe 
of the owner. Mr. Tanner, an ancient Clerk of the Court, ſaid, 
that the conſtant opinion and practice had been according to the 
opinion of L. C. J. Kelynge, which opinion was cited by L. C. J. 
Holt, apon this occaſion at the O. B. October Seflion 1701. See 
ibeſe notes referred to in the 3 ef Lee a a Gan el, Coanper's Reports, 2. 


THERE 


= 

r 1 . rer 
. 2. SY CO x ett 
8 .. 3 ee, 
— > = ** — SS. 


n 


” f ; a —_— — wn , ——_— — 

. - n G 2 2 © le! 1 4 a * A 4k. 3 — 4 - 

As Qs Hugo — - + — n — . 8 
. * > 7 1 - 2 o 2 : . 8 y 
* — — * * 
A — o — 10 n 1 * . 
env Po — * ws Y rw < D » 4 » 

U r — * & 4 4 y 4 3. * 8 —— — * yo” « . > 
PEER 3 . Wy — "Rs — S wok Sa 4 3 > wad - 2 WS < 2 I 4 1 
r As 7 * 


— 3 
— Ni 
ny; 5 
— 4; 
* — 


n 


n 
r 


£ 
I 
Fs as. 


2 We. - 


1 
1 
* 
4 
by 
3 
1 
x 
* 
7 
N 7 
by 
2 
* 
1 Bong 
1 5 
48 
£4 
* 1 
* 
* 
. 
BE. 
1 
7 
- J. 
7 
. * 
ad 
. 
N 
$8 
1 
3 
1 
m 
W's 
\Y 
© 9 
1 
= 
1 
* 
48 
" = 
+ wa 
IM 
* 2 4 
s.> 
2 
Fe 
. 
8 
. 
75 
* 
1 
. 
9 
+. 
4 * 


op y 
bis MEE to oo tae FS 
. 2 Dy. T.* 8 4 


. 2 _ Fo 
* II VO 
8 — 


1 
A 2 
A 3 
3 
Si. 
ET SON? SEL 


I 
Werber 


|. 106 CASES IN CROWN LAW. 
| 1772. TrzRE was another count for having in his cuſ- 
j ee ee tody @ mould on which was made or a impreſſed the 0 
bl Casz, figure, ſtamp, reſemblance, and ſimilitude of the 0 
4 oo never fide of a ſhilling. | n 
4 3 5 5 Black. Tnz fact of cuſtody being clearly proved, the 
Ib Keb. 807 Jury found the priſoner guilty ; but Mu. Jus icy il 
4 BLACKSTONE, before whom he was tried, con- tc 
5 ceiving ſome doubts upon the caſe, reſpited the 
N judgment in order to take the opinion of the 65 
. TWELVE JUDGES. es 
1 Tux ſtatute on which the indictment was framed th 
| enacts, That whoever (other than the perſons fo 
2 employed in the Mint) ſhall make or mend, or ur 
F aſſiſt in making or mending, &c. any puncheon, is 
N N * counter-puncheon, matrix, ſtamp, die, pattern th 
= «© or mould, of any materials whatſoever, in or ne 
0 „upon which there ſhall be, or be made or im- me 
th © prefſed, or which will make or impreſs the figure, 
. | „ ſtamp, reſemblance, or ſimilitude, of both or art 
0 * either of the ſides or flats of any gold or ſilver 
9 coin current within this kingdom.” The AG for 
A then proceeds through a variety of other clauſes, thi 
| : and concludes, or ſhall. have in their houſes, bei 
1 ** cuſtody, or poſſeſſion, any ſuch puncheon, hea 
1 counter-puncheon, matrix, ſtamp, die, (omit- col 
i ting the word mould), or other tool or inſtrument Was 
|: : by 1 mentioned, ſhall be adjudged guilty of ana 
3 High Treaſon.“ cha 
i Tux doubts of the learned Judge aroſe from the and 
words pattern or mold being omitted in this latter tut; 
clauſe of the A&, it being the particular clauſe and 
upon which the indictment was framed, He there- and 
| fore ſubmitted the following points; and 


+ 


ure, 
or 
lver 
AQ 
uſes, 
uſes, 
eon, 
mit- 
ment 
y of 


n the 
latter 
clauſe 


there- 


Firſt, 


Firſt, WBETRHER the mould found in the cuſtody 1772. 
of the priſoner 1s comprized under the general words 
other tool or inſtrument before-mentioned, ſo as to 
make the unlawful cuſtody of it High Treaſon ? 
| Secondly, Ir it be ſo comprized, Whether it 
ſhould not have been laid in the indictment to be a 
tool or inſtrument mentioned in the ſtatute? | 

Or the firſt day of Eaſter Term all the Judges, 
except L. C. J. De Garty, met to conſider this 
caſe ; and they were unanimouſly of opinion, That 
this mould was a tool or inſtrument mentioned in the 
former. part of the ſtatute, and therefore comprized 
under theſe general words; and ſecondly, as a mould 
is expreſsly mentioned by name in the firſt clauſe of 
the Act which reſpects the making or mending, it 


LEnNARD'S 
Cass.- 


need not be averred to be a tool or inſtrument ſo 


mentioned. ; 


Bur after this opinion was given, a new doubt 
aroſe upon a different point in this caſe, which was: 
WrETHER the mould which was found in the pri- A mould is 
ſoner's cuſtody, it having only the reſemblance of eg 
ſhilling averted, vis. the convex parts of the ſhilling which is 
being concave in the mould, and vice verſa, the e che f. 
head or profile being turned the contrary way of the mi!itu 4cand 
coin, and all the letters of the inſcription reverſed, _ on 
was not properly an inſtrument which would make 
and impreſs the reſemblance, ſtamp, &c. rather 
than an inſtrument on which the ſame were made 
and impreſſed, as laid in this indictment, the ſta- 
tute ſeeming to diſtinguſh between ſuch as will make 
and impreſs the ſimilitude, &c. as the matrix, dye, 
and mould ; and ſuch on which the ſame is made 
and impreſſed, as a puncheon, counter-puncheon, 
or pattern, Ee 


Bor 
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1779. Bur a great majority of the Judges were of opi— 
| ; nion, that this evidence ſufficiently maintained the 
MR indictment; becauſe the amp of the current coin 
| was certainly impreſſed on the mould in order to 

form the cavities thereof. They agreed, however, 

that the indictment would have been more accurate, 
had it charged that © he had in his cuſtody a mould 

that would make and impreſs the ſimilitude, &c.“ 

and in this opinion ſome who otherwite doubted 

acquieſced. | | 
Tux priſoner died in gaol before judgment could 
be pronounced upon him. 


CasE 52. The KING againſt SHARPLESS and GREATRIX, 


If a perſon, Ar the Old Bailey in May Seſſion 1772, John 


having or- 


dered a »harpleſs and Samuel Greatrir were convicted before 


ee © MR. Jus rIckE Gourp, preſent Mr. BARON ApAus, 
ing goods 


to his houſe, of ſtealing fix pair of ſilk ſtockings, the property 
ook out a 


certainquan. Of Omen H «d/on ; but a doubt ariſing whether the 


tity, a the offence was not rather a fraud than a felony, the 
Price 0 


them, ſepa- Judgment was reſpited, and the queſtion referred to 


from the reſt, 
and then, by Cale : 


—_—_ Cask. On the 14th March 1772, Samuel Great- 
home, on 74g, in the character of ſervant to John Sharple/s, 
PIERCE . left a note at the ſhop of Mr. Owen Hudſon, a Ho- 


wanting o- 


rate them the conſideration of the Judges upon the following 


ther articles, ſier in Bridge-ſtreet, Weſtminſter, deſiring that he 


K h 5 5 = . 
ity be would ſengl an aflartment of filk ſtockings to his 


running maſter's lodgings, at the Red Lamp in Queen 
away Wit 

the goods ſo looked out, with intent to ſteal them, it is Larceny ; for as the ſale 
was not completed, the poſſeſſion of the property ſtill remained in the tradel- 
. f N 


c ſquare, 


id 
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ſquare. The hoſier took a variety of filk ſtockings 1772. 
according to the direction. Greatriv opened the 
door to him, and introduced him into a parlour, 1 


1 . . . 7 
where Sharpleſs was fitting in a dreſſing-gown, his GEaTRIA's 
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hair juſt dreſſed, and rather more powder all over his * 
face than there was any neceſſity for. Mr. Hudſon N 
unfolded his wares, and Sharpleſs looked out three f 
pair of coloured and three pair of white ſilk ſtock- ö 
ings, the price of which, Mr. Hudſon told him, was 9 
14s. a pair. Sharpleſs then deſired Hudſon to fetch b 
ſome filk pieces for breeches, and ſome black filk * 
ſtockings with French clocks. Hudſon hung the ö 4 
ſix pair of ſtockings which Sharpleſs had looked 24 
out, on the back of a chair, and went home for the n 
other goods; but no pofitroe agreement had taken 1 
place reſpecting the ſtockings. During Hudſon's * 
abſence, Sharpleſs and Greatriy decamped with the bi. 
ſix pair of ſtockings, which were proved to have 4 
been afterwards pawned by Sharpleſs and one Dun- 14 
bar, an accomplice in ſome other tranſactions of the 9 
ſame kind, for which the priſoners were indicted. 1 
Tut Ju pes were of opinion, That the convic- ., 1 
1. Shower, 5 5. 0 
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tion was right ; for the whole of the priſoner's con- 
duct manifeſted an original and preconcerted deſign 
to obtain a tortious poſſeſſion of the property. The 
verdiet of the Jury imports, That in their belief 
the evil intention preceded the leaving of the 
goods; but, independent of their verdit, there 
does not appear a ſufficient delivery to change the 
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1772. 


e rang The 2 5 9 50 Locker. 
Casz 53. 
A forged Ar the Old Bailey i in June Seſſion 1772, Charles 


draft on a 


banker is an Lockett was tried before MR. Baron PExRorr, 


order for the preſent Mr. JusTICE ASTON, for forging an order 
payment of | 


money with- for the payment of money; AND ALS0 for uttering 
= Fax 2 it, knowing it to be forged, with intention to de- 


though the fraud one John Scholes, ge. The order _ in the 


_ perſon whoſe 


12460 words and figures following : 


. forged never | ce 
Tone cath. af, Lo x DON, February 14, 1772. 


or was known ©* Meſl. Neale James, Fordyce, and Down, 


' to, the bank- 


er. ** Pay t Mr. William Hopwood, or bearer, h r- 


feen pounds ten ſhillings and fexpence. 
& . 16:10: 6 * R. VENNIS I.“ 


Tun priſoner went to the ſhop of Mr. Scholes, a 
colourman, and bargained for a quantity of goods, 
amounting to 107. Os. 6d. He deſired a bill might 

be made out, and ſaid he would call in the after- 
noon and pay for them. He went away and took a 
ſmall parcel of Pruſſian blue with him. He returned 
in the afternoon, ſeemingly in a great hurry ; ſaid 
his name was William Thompſon, and that he lived at 
Mare, in Hertfordſhire. He preſented the order to 
pay for the goods, and Mr. Scholes gave him fix pounds 
ten thillings in difference; but on preſenting it for 
payment, no man of the name of R. Venniſt had ever 
kept cath at the houſe of Neale, James, Fordyce, 
and Down ; nor did the proſecutor know any ſuch 
perſon exiſting ; and it was in fact a fictitious name. 

Tux Jury found the priſoner guilty of uttering 
the order, knowing it to be forged; but as it ap- 
peared that no man of the name of Venniſt had 
ever kept caſh with theſe bankers, it was doubted 

whether this was an order for the payment of money 
within 
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within the meaning of the ſtatute of 7 Geo. 2. c. 1772. 
29. the principle of Mary Mitchel's Caſe (1) being, 

| a eee 
that the words ** warrant or order,” as they ſtand in Cask. 
the Act, are ſynonimous, and expreſſive of one and (1) Foſter, 
the ſame 1dea, and in common parlance import that DOTY 
the perſon giving ſuch warrant or order hath, or at 
leaſt claimeth an intereſt in the moncy or goods 
which are the ſubject-matter of that warrant or 
order; that he hath, or at leaſt aſſumes to have, a 
diſpoſing power over ſuch money or goods, and 
takes on him to transfer the property, or cuſtody of 
them at leaſt, to the perſon in whoſe favour ſuch 
warrant or order 1s made. 

Uro this doubt, the caſe was referred to the 
conſideration of the Judges; and in September 
Seſſion 1774, Mr. BARON PFERROTT delivered their 
opinion to the following effect: The Judges are 
unanimouſly of opinion, That it is an order for the 
payment of money within the meaning of the ſta- 
tute; for although no man of the name of Fenniſt 
had in fact ever kept caſh at Fordyce's banking-ſhop, 
vet the nature of the order aſſumes that there was 
cath there in the name of the drawer, which he had 
taken upon him to transfer to the perſon in whoſe 
favour the order is made; for it would be a very 
forced conſtruction of the ſtatute to ſay, that the 
forgery of a fidtitious name, with intention to de- 
fraud, is not within the intention of it (4). 


Tur 


A ce ers 8 


— 


— 


() To the Mansſcript Note of this caſe is ſubjoined the following 
obſervation ;—In M. Mitehel's Caſe the Judges ſeem to have conſi- 
dered the meaning of the word order“ as importing à right on 
the part of the perſon who is ſuppoſed to have made it, and a duty 

on 
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112 CASES IN CROWN LAW. 


1772. Tux priſoner received ſantence of death on the 

Locrzre's laſt day of September Seſſion 1774; but in De- 
Casx. cember Seſſion following received a pardon on con- 
| dition of being tranſported for life. 


1773. 


Cask 54. The KINO againſt LaD. 


An In Ar the Summer Aſſizes at Maidſtone for the 
me 


murder muſt County of Kent in the year 1773, William Lad was 


ate that the tried for the wilful murder of Frances Pecd, a fe- 
priſoner gave 


the deceaſed male infant of only nine years of age. 
us 8 Tux particular circumſtances of this caſe are too 
ſhocking to the feelings of modeſty to detail. The 
priſoner had ſeveral times committed rape on the 
body of the deceaſed, in conſequence of which a 


L 


8 3 8 1 * f : 3 


* 


on the part of the perſon on whom it is made. It follows, there- 
fore, that whenever a forged order for the payment of money, or 
for the delivery of goods is drawn in ſuch terms as to induce the 
world to believe that it muff, in common honeſty, and the regular 
courſe of things, be complied with, it is within the meaning of 
the Act; but where it ſeems to leave compliance or refuſal optional, 
and applies rather to the fawoyr than the | juſtice of the perſon on 
whom it is drawn, it is not within the penalty of the ſtatute; for. 
on ſuch an order the party taking it can place no reliance ; the 
terms of it import that compliance may be refuſed ; and therefore, 
if it is refuſed, he cannot pretend that he is decei ved; fora man 
has no right poſitively to expect performance when requiſition is 
not a right and performance a duty. In MztchePs Caſe it is rather a 
defire that a thing ſhould be done, than an order to do it. A defire 
implies that the party has not à right, and it is the aſiupatien of 
another's tight which the ne intended to e re 


vent. 4 
— | montifcatio | 
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mortification enſued, which was the cauſe of 10 1773. 
death. 

Taz Jury found the priſoner guilty ; but as it 
was an entire new caſe, the judgment was reſpited, 
and the legality of the indictment ſubmitted to the 
opinion of the Judges. 

Ox the firſt day of Eaſter Term following, all the 
Judges, except L. C. J. DR Grey, e at 
Serjeants-Inn Hall. They gave no opinion as to the 
general queſtion, Whether an indictment for murder 
could be maintained for this offence? but they 
unanimoufly agreed, That in the preſent caſe the 
indictment was bad, becauſe it only ſaid he did 
grievouſly lacerate and wound the private parts and 
inſide of the body of the ſaid Frances Peed, of 
which ſaid laceration and bruiſes ſo given by the ſaid 
Wilam Lad, in manner aforeſaid, ſhe the ſaid 
Frances Peed, on the ſaid ſecond of April, until 
the 6th of July following, languiſhed and then 
dere died, &c. but had omitted to aver, thereby 

giving the ſaid Frances Peed one mortal wound 
« or bruiſe, e. | 

Taye indictment ſtated, that the child was of 
tender years, viz. about the age of nine years; but 
one of the Judges thought that it ought to have 
been poſitively averred that the girl was under ten 
years of age, as this mean of death could not well 
be thought murder, if ſhe were above that age, and 
roluntarily conſented to the raviſhment (H. | 


(a) But ſee 2 Hawk. Pl. ch. 23 f. 81. 

(5) The ſtatute 18 Eliz. c. 7. makes it felony without the be- 
deft of clergy, „ carnally to know and abuſe any woman-child 
under the age of ten years;” in which caſe her conſent or non- 
conſent is immaterial. Cro. Car. 332. 3. Burr. 1696. 1 Hale, 
631. 4 Bl. Com. 212. | 
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- ns CASES IN CROWN LAW. 
m7} -- | | 7 I be 7 
Cas 55. The KING a e MICKARD WALKER. 3 
| to 
A priſoner Tuts was a Caſe reſerved by Ton 4 Nvcexr, or 
cannot be 

convicted on Es q. Common Serjeant of the City of Loxpox, at pl 
17rd ty the Old Bailey in July Seſſion 1773 (a). 1 
cilitating an THE priſoner was indicted on the 16 Geo. 2. c. 31. leg 

IFSC Ü. 7D 0 Ne” 
3 either for Conveying into the priſon of rhe Poultry Compter ie 
by the indict- a certain inſtrument proper to facilitate the eſcape of be 
de, priſoners, with intent to aid and affiſt the eſcape of on 


the comit- ſeurieta Lake, widow, he welt knowing the faid 

. Henrietta to have been lawfully committed to the 
ſud priſon, % o ſuſpicion of ** forging a promiſſory 
„note of one hundaed pounds, with intent to de- 
fraud one Elizabeth I hitelock.” Fe. 

Tint Counſel for the priſoner ohjected to the va- 
licity of the indictment, becauſe it appeared upon 
the face of it that the warrant of commitment was 
upon ſuſpicion, and the Act of Parliament had 

only made the offender guilty in caſes where the 
prifoner ** was committed to, or detained in, any 
*© gaol for treaſon or ſelony expreſſed in the warrant 
by of commitment or detainer ;” which could not 
be conſtrued to extend to a commitment on 
ſuſpicion only. 
See Rex v. Urox this objeftion the caſe was reſerved for 
3 ond; the opinion of the Judges; and they were unanimous | 
38.; and Rex (LoRÞD CHIET JusTICE DE Grey abſent), That the 
650% bu indictment was erroneous ; for, heing a parliamen- 
Hereford tary felony, it was neceffary that the indiétment 
Summer A- 5 | 


bees 1788. {hould ſubſtantially purſue the words of the ſtatute. 


Yd. HOT — ö 


wy — — —— — 1 


N 7 X, 
(a) Au. If chis caſe was not in O ober Seſion 1774. 


The 
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Murphy and three others were indicted before Mx. 
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The two kinds of commitments are eſſentially diffe- 1773. 
rent from each other ; for a priſoner may be admitted 
to bail on a commitment on ſuſpicion only, but not 
on a commitment for treaſon or felony clearly and 


plainly expreſſed in the warrant. By the words 


** treaſon or felony expreſſed in the warrant,” the 
legiflature evidently meant the offence ſhould be 
clearly and plainly expreſſed,” which can never 
be the caſe when the commitment is on /# a 
only (a). 


Ax 


The KiNG againſt WILLIAM Gu ELY- Cask 56. 


Ar the Old Bailey 3 in J OY Seſſion 1773, Patrick A Son Ma- 
NUAL pro- 

nid. par- 
SERTEANT GLYNN, Recorder, preſent Mr. Jus- don toacon- 


vic, will not 

TICE W1LLEs, for a highway robbery on Kenneth reſtore him to 
his compe- 

Mackenzie, Eſq. Earl of Seaford. 3 
evidence. 


— 


(a) At the Lent Aſſizes for Maidſtone 1785, John Greenif was 
indited upon this ſtatute, and it appearing upon producing the war- 
rant in evidence, that it was a commitment on /u/Ficion, MR. JusTiCE 
GouLD reſerved the caſe for the conſideration of the Judges, who 
were unanimous that it was not within the Act. MS. —At the Old 
Bailey in April Seſſion 1785, William Gibbons was indicted for this 
fence before Nax Es J.; but the warrant being on ſuſpicion of Burg- 
lay, the priſoner was acquitted.—In Hilary Term, 11 Geo. 3. 
Gregory was committed on ſiſpicion of having feloniouſly killed one 
J. Llyd; and on being brought up to the King's Bench on a 
Habeas Corpus, the return to which ſet forth the warrant of commit- 
ment, Logp MansF1ELD ſaid, a man committed on ſuſpicion only 
has 2 right to be bailed on the Habeas Corpus Act.—See Caldecot's 
Decifions, Page 296. Note (c). 
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116 | CASES IN CROWN LAW. 


1773. - Taz principal witneſs was one Milliam Gully, an 
—— accomplice, to the competency of whoſe evidence 
GuLLyY's ' 
Cask. MR. SILVESTER objected, upon the ground of his 
| being a convict under ſentence of death; to prove 
which, he produced the record of his conviction in 
December Seflion 1772, and a 11 to identify his 
perſon. 
Mu. Lucas, Counfel for the proſecution, pro- 
duced the King's Sign MAaNnUaL, under which 
the priſoner had been diſcharged, on his giving ſe- 
curity to appear and plead the next general pardon 
that ſhould come out. | 
Bur THE CourrT faid, the W was incontro- 
vertible; for nothing leſs than a pardon under the 
great ſeal can reſtore the competency of the witneh, 
and it was impotlible for the Court judicially to take 
notice of his Majeſty's intention to pardon, which 
is the extent of what the St MAanuar has ſigni 
tied. It was determined by the Judges in the caſe 


(twin. 3. of the Earl of Maric (1), that if a man be con- 
5 State Trials 


, 


88 victed of felony that is within clergy, and prays 
5 his clergy, and it is allowed, but the burning in the 
_y _— hand is reſpited, and there is a warrant for his pau- 


(3) Staunf. don, that he cannot be a witneſs till it has paſſed 


103. the great feal (2), and he has produced and pleaded 


ring m_”— it ſub pede ſigilli; for as it is for his beneſit, it 18 
Cro. Car. 441. preſumed to be in his cuſtody (3), and it would be 
+ Elie. error to grant him the benefit of it until it has been 
(5) I Bl. Rep. allowed (4); but letters under the Kixc's Sies 
MN cannot be pleaded as a pardon (5). 


THE prifoner was accordingly acquitted, 


479 
Fotter, 52. 
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1773. 


The KING againſt Joux STERLING. . 


Ax the Old Bailey in September Seſſion 1773, To forge « 
John Sterling was tried before Mr. Jusrick Naxxs, nee e 
preſent MR. JusTicE A$HHURsT, and MR. SERIY PANT — the 
GLYNN, Recorder, for forging the laſt will and RN = 
teſtament of Elizabeth Shuter, ſpinſter, with inten- hving, 
tion to defraud the South-Sea Company. 
THERE were five other counts for uttering and 
publiſhing the faid will, knowing It to be forged ; 
and charging the priſoner with an intention to 4. 
fraud, firſt, Elizabeth Shuter; and ſecondly, Da- 
niel Crofts. | | 
Tux ſtyle of the C ompany was St from THE 
CHARTER, which correſponded with the ſtyle of the 
Company as ſet forth in the indictment. 
Tax circumſtances of this cafe, as they Ry 
ypon the evidence, were as follow ; 
Tux priſoner, John Sterling, was a young man 
inhabiting chambers in the Temple, and Elizabeth 
Huter, the ſuppoſed teſtatrix of the will, was his 
laundreſs. On the 20th February 1773, the pri- 
ſoner applied to the clerk of Mr. Bijhop, a Proctor 
in Doctors Commons, in order to prove the will of 
one Mrs. Shuter deceaſed, whom he repreſented to 
have lived, during her life-time, at Tooting in Surrey. 
lle accordingly took the oath before the Surrogate, 
and the probate of the will was made out and deli- 
rered to him (1). On the 22d F *ebruary he took 
the probate to the South-Sea Houſe, and enter ed it (1) Arthe 
there with the proper clerks; in conſequence of OY Z 
which on the 25th he went to the proper offices and h not recalled. 
blJ out 3501. ſtock. | of dhe King 
v. Vincent, Strange, 481. and Ducheſs of Kingſton s Caſe, 11 St. Tr, 
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1773. 


CASES IN CROWN LAW. 


Tir will was produced, in which Mrs. Shuter was 


— made to give to her © dear maſter and very good 


STERLING'S 
CasE. 


Fos. C. L. 
116. 


See the caſe 
of James Co- 


gan, poſt. 


friend John Sterling, of the Middle Temple, ſole 
* executor, . 350]. South-Sea annuities, and all her 


© other eſtate and effects in truſt, to make ſale of, 


* &c. and out of the money ariſing from ſuch fale 
“ to pay all her juſt debts, &c. then to retain to 
© his own benefit 30]. for his trouble as executor, 
* and divide the reſidue among her relations,” who 
were ſpecified ; and it purported to be ſigned and 
delivered by her in the preſence of two witneſſes. 

ELIZABETH SHUTER was herſelf produced to 
prove that the ſignature to the will was not her hand- 
writing, and the Jury found the priſoner guilty ; but 
the judgment was reſpited upon a doubt, Whether, 
as the ſuppoſed teſtatrix was living, the priſoner was 
legally convicted of having forged her laſt will and 
teſtament ; there being no ſuch inſtrument as a laſt 
will and teſtament, in contemplation of law, until 
after the death of the perſon making it. 

Bor upon the authority of the caſe of Ann Lewis, 
in Ms. JusTicz FosrER's Reports, THE JuUDGEs 


were . unanimouſly of opinion, That an inſtrument | 


may be the ſubje& of forgery, although in fact it 


ſhould appear impoſſible for ſuch an mſtrument as 


the inſtrument forged to exiſt, provided the inſtru- | 


ment purports on the face of it to be good and 
valid, as to the purpoſes for which it was intended 
to be made. 


The priſoner received ſentence of death. 


The 


— 


-\ 
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1773. 


— —n__———_— 


— 


The Kixe 6 againſt CONRAD SHEPPARD. Case 58. 


Ar the Old Bailey i in October Seſſion 1773, chu fa Sheri 
Sheppard was tried before Mu. SErRTEANT Glyx eee 


Jury to try 
Recorder, for ſtealing two pounds and a half of 8 
hard ſoap, value fifteen-pence, the property of Nil- which he is 
liam Plomer, Gabriel Heath, and Philip Allen. ne cbiedten 


Tax priſoner was a weekly ſervant to the proſe- 9 
cutors ; and the fact being clearly proved, the Jury challenge; 


3 . and cannot 
found him guilty of ng to the value of ten- pe moved in 
pen ce. arreſt of 


When he was called up to receive ſentence, his wagment. 
Counſel objected, in arreſt of judgment, that Mr, 39 Hen. 6, 

Plomer, one of the proſecutors, was Sheriff, and had Alge, Ep 2. 
returned the Jury who tried the priſoner ; whereas : 5 Abr. 
it ſhould in this caſe have been returned by the Hobart. 70, 
Coroner, and not by the Sheriff, To ſupport this Cro. Jac. 383. 


objection he cited 2 Hawk, P. C. c. 9. ſ. 45. 


Upo this objettion the judgment was reſpited, 
and the caſe referred to the confideration of THE 
TWELYE JUDGES. 


Is a few Seſſions afterwards their opinion was 
delivered, That the objection came too late in arreſt 
of judgment ; 'and that it ſhould have been taken by 
the priſoner by way of challenge to the Jurors, 
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_ | CASES IN CROWN LAW. 
1773. | 
Cars * The Kine againſt Tuouas Jox ks. 


A n Ar the Old Bailey in December Seſſion 1773, 
eee Thomas Jones was indicted on the ſtatute 12 Ann. 


may be ar- C. 7. for ſtealing five guineas, the property of John 
3 2 Goldwell, in his dwelling-houſe. | 


fence, if in- ON bei | the bar e arraig ed, he ap- 
— eing put to to be arraign ap 


can be con- Peared to be deaf and dumb. The Court directed the 


veyed to him F ; | . ing im- 
— Sheriff to impannel a Jury; and a Jury being in 


ſymbols. mediatel returned, they were charged to try, whether 
See poſt. the the priſoner ſtood mute through obſtinacy, or by the 


_ _ viſitation of God. After hearing evidence, they 
CCl. ee 


alſo January, brought in their verdict, Mute by the viſitation of 
_— God.” But it appearing that he had for ſome 


and dumb time paſt been in the habit of communicating his 


24 ideas with a perſon of the name of Fanny Lazarus, 


ive evi- ſhe was ſworn, and examined upon her oath, as to 
ence. 


2zHawk.p.c, the fact of her being able to make the priſoner 
ch. 46. f. 28. underſtand what others ſaid ; and it appearing that 


in notes. 323 8 
- he was capable of receiving intelligence from her by 
means of ſigns, he was arraigned, put upon his trial, 
convicted of the ſimple larceny, and received ſentence 
to be tranſported, | | | 
' Car CO. The KING againſt RoBERT PALMER. 


An indict- Tus priſoner, Robert Palmer, was indicted at the 


ment on 8&9 Old Bailey in December Seſſions 1773, before Ms. 


Will. 3. c. 26. _ 
. 6. for put- JUSTICE BLIAcKSTONE, on the ſtatute of 8 & 9 


ting off bad Will. 3. c. 26. f. 6. which enacts, © That if any 


money, muſt 

tate that it *©* perfon or perſons ſhall take, receive, pay or put 
off feit milled iled 
« in pieces.” any counterfeit milled money, or any mi 


money 


4 
# 


the 
MR. 
& 9 


any 


. put 
gilled 


oney 
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© money whatſoever unlawfully diminiſhed and not 1773. 

« cut in pieces at and for a lower rate or value than - 6 3 
MER 

the ſame by its denomination doth or ſhall import N 


or was coined or counterfeited for, they ſhall be 


« guilty of felony.” 

Taz indictment charged that the priſoner had put 
off to one James Mills ten pieces of counterfeit 
milled money, made and counterfeited to the like- 
neſs and ſimilitude of the current filver coin of this 
realm called ſhillings, at the rate of thirty of ſuch 


counterfeited pieces for twenty-one pieces of the 


current ſilver coin of this realm called ſhillings, 
being a lower value than they by their denomination 
did import, &c. againſt the form of the ſtatute. 
There were two other counts charging the offence in 
different ways; but it was not ſtated in any of 
the counts, that the counterfeit money charged to 
be put off was not cut in pieces. 
AN objection was taken that the words of the 
ſtatute muſt be preciſely purſued ; 
AND. THE Cour was clearly of opinion that the See Rex. v. 


Cox, ant 
indictment was bad; for the words not cut in cafe 38.3464 


pieces, are a material part of the deſcription of 5 Rex. _— 
the offence. . 
| OS | 1774. 
The KING againſt WILKES. 
| Cask 61. 


Ar the Aſſizes holden at JFarwick on the 3d Jn what caſe 


March 1774, William Wilkes was convicted on the 4 — 


ſtatutes of 3 Will. & Mary, c. 9. ſ. 4. and 5 Ann. may be tried 


. 31. ſ. 5. before Mr. SRIEANT Sa ER, of a miſ- nente 
demeanor, in knowingly receiving goods which had though the 


been ſtolen from one Richard Innell. But the judg + 
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CASES IN CROWN LAW. 
ment was reſpited, and the queſtion, Whether the 


indictment was maintainable ? was ſubmitted to the 


conſideration of all the Judges (ab/ente L. C. J. 


D Gar) at Serjeants-Inn Hall, on the firſt day 
of the enſuing Trinity Term. upon the following 


CASE. 


Tax ſtatute of 5 Ann. c. 31. ſ. 6. after making 


it felony to buy and receive ſtolen goods, provides, 
«« That if any principal felon cannot be taken ſo as 
to be proſecuted and convicted, it ſhall and may 
„be lawful to proſecute and puniſh every perſon 


buying or receiving any goods ſtolen by ſuch 


“ principal felon, knowing the fame to be ſtolen, 
« as for a miſdemeanor, although the principal 
«« felon be not before convicted of the ſaid felony.” 

Ir appeared in evidence, that the proſecutor 
Richard Innell was in company with à perſon in 
London on the third and fourth days of the month 


of November preceding, who confeſſed himſelf to be 


the principal felon, and that Richard Innell had then 
an opportunity, on each of thoſe days, of taking the 


ſaid perſon into cuſtody ; but that he had neglected 


fo to do, becauſe the ſaid perſon had promiſed to go 
down to Warwick to give evidence againſt the per- 
fon to whom the goods were ſold ; that he did after- 


- wards endeavour to apprehend him, but that no 


Foſter, 74. 
and 373. 


opportunity ſo to do had fince that time occurred; 


and that the principal felon was not in fact taken at 


the time of finding the mdiftment. 

Tu Jupcts were divided in their opinions upon 
this caſe. Four of them thought, that as the prin- 
cipal felon was known, and might have been taken, 
the conviction was improper, becauſe the ſtatute 

allows 


upon 
prin- 
taken, 
ſtatute 
allows 
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allows an indictment for the miſdemeanor only if 
« the principal felon cannot be taken.” But feven of 
them were of opinion, That as it did not appear from C, 
the finding of the Jury, that the principal felon 
could have been taken, 0 as to be proſecuted and con- 
vic ed, the verdict was right (a). 

Tu defendant was y to pay a fine of 


900“. and ſuffer one year's umprifonment. 


The Kixe againſt en Cook. Cas 62. 


Ar the Lent Aſſize for the 1 of V. arwick An indict- 
in March 1774, Richard Cook was tried before Mn. ment for 


ſtealing a cow 
SERJEANT SayER on the 14 Geo. 2. c. 6. and cannot be 


d b 
13 Geo. 2. c. 34. for ſtealing a cow, value 51. the 1 * 
property of Edmund Chambers. 5 . a 
* er. 


Tax larceny was very clearly proved; but it ap- 
peared upon the evidence, That the animal ſtolen 
was a female beaſt of the ox kind, only two years 
and a half old, that had never had a calf; and that 
a female beaſt of the ox kind, how old ſoever it may 


be, is always called Ax HEpER, until it has had 
a calf. 


936 


2 


„ 
—— 


(a) But now by 22 Geo. 3. c. 58. receivers of any ſtolen goods 
and chattels (except lead, iron, braſs, copper, bell-metal, and 
folder, the receiving of which is provided for by the 29 Geo. 2. 
c. 30.) may be proſecuted for the mi/dgemeanor, although the princi- 
pal felon be not before convicted, or whether he is amenable to 
Juſtice or not. And upon this Act it hath been determined, that 


the unconvicted principal is an admiſſible witneſs 2 the re · 
ceiver, Haſlam's * poſt. 
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14 | CASES IN CROWN LAW. 


1774. Uros theſe facts being found, it was ſubmitted 
N eee by the priſoner's Counſel, that the evidence did not 
Cas z. ſupport the charge in the indictment; and there- 
fore the Court ought to direct the Jury to acquit 
the priſoner. But as the poſſibility of preferring a 
better indictment at the then aſſize was precluded by 
the Grand Jury being diſcharged, the learned Ser- 
jeant left the caſe generally with the Jury; and they 
found the priſoner guilty, ſubje& to the opinion of 
THE TWELVE JUDGES upon the neon ſubmitted 

by the priſoner's Counſel. 
Tux judgment was accordingly reſpited, and the 
queſtion referred. And all the Judges (abſente Dr 
GREY, C. J.) were of opinion, That as the ſtatutes 


upon which the inditment was founded, mention 


both heifer and cow, in deſcribing the ſeveral animals 
they were deſigned to protect, the one muſt have been 

uſed in contradiſtinction to the other; and therefore 

that the evidence did not ſupport the indictment. 


Cas 63. The K TNG againſt SKUTT, 


To ſecrete a Ar the Old Bailey July Seflion 1774, Timothy 


letter con- 


raining money Skut? was tried before Mr. JusTICE NaRxs, preſent 
Mx. FusTICE W1 ILLES, and Ms, SERJEANT GLYNN, | 


1s not an 
offence 
within the Recorder, on 5 eg. ec... and 7 Geo. 3. 
ſtatutes con- 
cerning the 
ſervants of General Poſt- Office, did ſteal and take away a certain 


— letter, directed to the Widow Ball, at Longbridge in 


iltſhire, and another letter, directed to Mrs, JW god, 
at Ia warders 1 in Flintſhir 2 


Tur 


c. 50. for that he, being a perſon employed i in the 


th 


lay 
fra 


othy 
eſent 


NN, 


. 


n the 


rtamn 
ge in 


Vood, 


any ſecurity relating to the payment of money. It 


that this caſe was not within the Acts (1) on which Ads recited 


Aſlizes 1774, in ſeparate indictments, upon the ſta- 


Tur 
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Tax priſoner was, at the time the fact was com- 1774. 
mitted, @ ſorter of letters in the Poſt-Office, and _— 
being ſuſpected, he was ſearched, and the two letters N 
mentioned in the indictment were found upon him. 


They were traced to have come into his poſſeſſion 
as a ſorter of letters; but neither of them contained 


was proved hovever, by the writer of them, that 
when they were ſealed up, and put into the receiving- 
houſe, each of them contained a five-and-three-pence 
in gold coin; and the letters were traced through 
the "hands of the different offices till they came to 
the poſſeſſion of the priſoner. 
Tu priſoner's Counſel ſubmitted to the Court, (i) See the 
words of the 


the indictment is founded. In Shaw's 
Caſe, ante, 


Tux Court were of the ſame opinion, and the p. 79. 
priſoner was accordingly acquitted on this indict- 
ment; but he was detained, indifted, tried, and 
convicted of the ſimple grand larceny at common 


law, for ſtealing the five-and-three-pence ; 8 and was 
traniportad. 


The KING againſt Parry and RoBERTs. Cas 64 


Tur priſoners were indicted at the Salop Summer A felony 
committed in 
Angleſea may 
tute 26 Geo. 2. c. 19. for feloniouſly PRIN and be tried in 


a X the county of 
ſtealing divers goods, part of the cargo of the Salop, as he 


Charming Jenny, a veſſel wrecked on the coaſt ono adjoin- 
ng Engliſh 
Anglęſea. corn to 
Tn E priſoners were found guilty, upon very clear 7 
ev dence ; ; but it was moved in arreſt of judgment, 


that 
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that the offence having been committed in the Iſle of 
Angleſea, the priſoners could not be tried in the vi 


county of Salop, becauſe the 26 Geo. 2. c. 19. which in 
takes away clergy from this offence, ſays, That _ 
where the offence is committed in /Yates, the proſe- T 
cution may be carried on in the next adjoining ſe 
Engliſh county ; and Cheſhire, and not Salop, is the ſtr 
next adjoining Engliſh county to Angleſea. An 


Ir was alſo obſerved by the prifoner” s Counſel, that 386 
_ is a difference in the penning of 26. Hen. 8. 
6. I. 6. which gives the general juriſdiction to the 


ſingh i/k Judges to try offences committed in Hales, 


adjoining county to Angleſea; but to give the 


and that of the 26 Geo. 2. c. 19. 1. 8.; the former 
of which ſays, that the Juſtices of Gaol delivery, &c. 
in the ſhire or ſthires of England where the King's 
writ runneth,“ next adjoining to the lordihip or 
other place in Hales where the offence ſhall be com- 
mitted, ſhall have full power and authority, &c. But 
the 26 Geo. 2. ſays the proſecution may be carried 
on in the next adjoining Eungliſ county, without 
adding where the King's wnt runneth.“ 

To prepare for this objection, the priſoner's Coun- 
ſel called two witneſſes to prove Cheſhire the next 


priſoners the benefit of this objection, if there was 
any weight in it in point of law, the fact was 
taken for granted, and the Judgment was reſpited 
till the next aſſizes. 

Ir was accordingly ſubmitted to the ju ners 
Whether the 26 Hen. 8. c. 26. does not extend to 
all felonies, though created or made more penal by 
any ſubſequent ſtatutes? If not, Whether the ſtatute 
26 Geo. 2. c. 19. ſhall not be taken to mean the ſame 
as the 26 Hen. 8. c. 26. * 


Tux 
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Tux Jupers were all of opinion, That the con- 1774. 
viction was proper, as Cheſter is not, properly ſpeak- 2 

: | CCC 
ing, an Engliſi county, aud the King's writ dots Ronka fs 
not run there. Beſides, the words in 26 Geo. 2. Cs. 

« ih the next Engli iſh county,“ being only 4 Ue- VideAlthoe's 
{cription of the law as it then ſtood, it muſt be con- Dor 136. 
ſtrued according to the ſtatute 26 Hen. 8. e. 96. ; 34% 35 4 
and the conſtant practice has been to confider Salo top 86. 1 
hat as the next 2 iſh 8 = 


mer The n againſt Monnis. Cas 65. 


ings ROBERT EDWARDS was tried before Mn. 1 
p or JusTICE ASHHURST, at the Old Bailey, in Septem- ſelf _— py 
com- der Seſſion 1774, for robbing Thomas Morgan on 2 
But the highway of a gold watch, chain, and ſeals; rejected as 
rried I and the ſame indiQtment char ged, That Franc 1s ſurploſage, 
thout Bi © Morris the goods and chattels *above-mentioned,. 
„ ſo as aforeſaid feloniouſly ſtolen, taken, and 

carried away, feloniouſly did receive and have; 
he the ſaid Thomas Morriñ, then and there, well 
„knowing the ſaid goods and chattels laſt men- 

* tioned to have OO —— ſtolen, taken, 

* and carried away.” | 

Tae priſoners were found guilty: but it was Cro. Eliz. 
moved in arreſt of judgment, that the indictment 597. 
having alleged that Francis Morris had received 
the property, and that Thomas Morris knew it to 
lave been ſtolen, the conviction could not be ſup- 
ported as againſt the acceſſary, for that the fact of 
eceiving and the knowledge of the previous felony 
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128 CASES IN CROWN LAW. 

1774. muſt reſide in the ſame perſon; whereas the indict- th 
2 ment charged them in two different perſons, one of ex 
5 wee the name of Francis, and the other of the name of 

Thomas. 

Tux point was reſerved for the opinion of Ty 

TWELVE JuUDGEs, upon the following queſtion, 

; Whether the words the ſaid Thomas Morris,” 
could be rejected as ſurpluſage? and they were una- 1 
nimous, That as the indictment would be ſen/ible pre] 
and good without theſe words, they might be ſtruck W Ne 
out as ſuperabundant and unneceſſary. giſt 
| 3 his 
pret 

1775. A 

Cass 66. The KI NG againfl POWELL. Sour 
| aſſay 

An infant 'Fars was an indictment for a rape, ien before I on 
Ts d. Mn. Jusricr GovLD at the Aſſize for Tork in the Il ente 
cumſtances, year 1775. try 1 
* THE proſecutri ix was an 3 is ſix and 0 
dence except ſeyen years of age; and upon the preſumption of Ml for t 
O—_— law, that a child under the age of ſeven years is WM pr 

incapable of underſtanding the nature of an oath, WW _ _ 
and is therefore incompetent to take it, the was ad- 
mitted to give her evidence againſt the priſoner 0 
without being {worn. The priſoner was acquitted hs 
upon her a | hg 
Tus learned Judge, how ever, conceiving that WW rmmen 
by the laws of England every priſoner muſt, be con- LC 
victed upon legal evidence, and that, eſpecially in . 
eriminal caſes, no evidence can he legal unleſs it 1s 1 5 
given upon oath, he mentioned the caſe to the {ine 
Judges; and the majority of them were of opinion, Nh. | 
that Fran 


vol 
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dd that in criminal caſes no ns can hy received 2 
| cept upon oath (a * 12 Ib. — 
of EXCEP hs (4). | | | PoweLt.'s 

- of as "=. 6 | 4 5 gh * | * 4 . 2 CasE. 
THE a 

'on, The Kr xo agai) 15 Krtser Fux. | Cass 67. 


” 4 


ma- Tus 1 Kelſey Fed ad den ap- On an indiQ- 
fible prekended for aſſaulting one of the keepers of the we 171 
ruck New Foreſt 1 in Tampſhire,' and carried before a "Ma- ot, if the 


d 
giſtrate, was admitted to bail on the condition WI e 


nter into 2 
his appearing to anſwer ſuch indictment as might be 8 
preferred againſt him for the ſaid aſſault. enter, and try 


Ar the enſuing Lent Aſſizes for the county of his traverſe, 


he cannot be 
Southampton a bill was preferred againſt him for this tried, with- 


afault, which bill was found by the Grand Jury. is wb, 


his traverſe, 


efore On his arraignment he pleaded Nat Guilty, and under the 


k gaol deli- 
2 the entered into a recognizance to appear, enter,” and very, except 


try his 'zracerſe at the then next Aſſizes. . tech — gin 
and Ox the day before the opening of the commiſſion 1 15 the pro- 
on of ber the next Summer Aſſizes, he ſurrendered himſelf net no. 


tice. . 
ars 0 priſon i in diſchar ge of his hail; and to avoid pay- 


oath, L 


vx; 


3 I ZE - r 
„ . 
riſoner (a) LoRD Har, vol. 1, page 634, ſays, That if an infant ap- 
ted r unfit to be ſworn, the Court ought to hear her information _ 
ſuitte without oath; but he admits that ſuch evidence is not of itſelf ſuf- 
feient teſtimony to convict, becauſe it is not upon oath. In the ar- 
g that gument in Omichund v, Barker, Mich. Term 1744, it was ſaid by 
e con- C. J. Lee, that it was determined at the Old Pailey, upon mature 
allv in canſideration, that a child cannot be admitted as an evidence ex- 


cept upon oath; and J. C. B. Parker likewiſe ſaid, that it was ſo 
led at Kingſton Aſſizes before Lord Raymond, where, upon an in- 
litment for a rape, he refuſed the evidence of a child without 
bath. 1 Atkins, 21. See alſo the caſe of the King v. Steward, 
* 701. and the King v. Braſier, poſt. 
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ing for the iſſue-book, the entry of his traverſe, 


and all other court fees, he endeavoured to be tried 
F RY'S Cast. . 


under the commiſſion of gaol delivery. Its trial 
under this commiſſion, however, was oppoled by 
the Judges Marſhal, and by the Clerk of Afſize, on 


: the ground that the defendant, by not entering his 
traverſe, had not performed the condition of his re- 
cognizance. 

Mn. JusTIcE Nanzs, entertaining ſome doubts 

whether, as the defendant was in cuſtody, he could 

refuſe to try him, directed him to be tried as any 

common gaol traverſe; but, in order to ſettle the 

| practice i in future, he ſaid, that he would take the 
opinion of the Judges thereon. 

14. Mans Ox the firſt day of Hilary Term 1776, the Judges 

—_ z. met at Lord Mangſield's Chambers in Serjeants-Inn, 

Smythe, and Mn. JusrIcE NarEs ſubmitted the caſe to 

ould, 

Afton, their conſideration ; and they were unanimouſly of 

| Nur, opinion, That the defendant ought. not to have 

Eyre, been tried, he not having performed the condition 

4 my. of the recognizance, But they all thought that in 


this caſe he might have come in, and moved to 
withdraw his plea of Not Guilty, and have pleaded 
Guilty without entering his traverſe, either on an 


agreement with the proſecutor, or on giving him 


proper notice of his intention ſo to do. The Judges 
likewiſe agreed, that if, before he came in to plead, 
he had given the proſecutor ten days notice that he 
would at the ſame time try his traverſe, he might 


W 


Tho 


A 


| CASES IN CROWN LAW. 
Tſe, | | 
ried 
trial 


| by 


— 


The KIxo 6 dg Ricnany Baxzn, Cars 68. 


on 
: his Ar the Aer Aſſize for the county of Somerſet An attach- 
5 in the year 1775, Richard Baker was tried before — 
Ma. BARON Bu RTAxp for the wilful murder of the County 


1 Clerk in hi 
90 Peter Maggs. The Jur y found the priſoner guilty ; ; ee e mg 


but a queſtion of law having ariſen upon the evi- legal proceſs; 


_ dence, the learned Judge reſpited the judgment, 1 
Bs and reſerved the caſe for the confideration of THE _ _ 
3 1WELVE JUDGES upon the following circumftances. execution of 

BaKkeR, the priſoner, was indebted to one Stringer wc rape 
ndges in a ſmall ſum of money for fees and diſburſements be Muzozx. 
ie due to him as Clerk of the County Court; to 


if to which office Stringer had been regularly appointed 


aſly of by the Sheriff. The priſoner having been ſummoned 
. tor this debt, and neglecting to attend, Stringer, 
dition purſuant to the invariable practice of his office, 

chat in made out and ſigned, as County Clerk, Ax Ar- 


TACHMENT againſt the priſoner, which is the next 
proceſs to a nee; ; by which the Sheriff com- 
manded Peter Maggs the deceaſed and others, on 
the part of the King, to attach the priſoner by his 
battle, goods and chattels, to appear at the next 


ved to 
leaded 
ON an 


g him 


Jud 

) Pin County Court, to anſwer Stringer in a plea of tref- 
1 he paſs on the caſe. 

> might Tuts attachment, thus made out and figned by 


Stringer, the County Clerk, as ſuch, to compel an 
appearance in his own cauſe, was delivered by him 1 
to Maggs, an officer of the Court, in order to be 
executed upon the priſoner Baker; and it was 
proved, that the County Clerk is the 6 only officer 
The | KS: who 
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who makes out the proceſs of the County Court; 
and that the Under-Sheriff never does 185 ſuch 


proceſs. 


On the morning the c was made out, 
one of the officers named in it called at the priſoner's 
houſe, and aſked him why he did not ſettle with 
Stringer; to which the priſoner replied, That 


Stringer might be damned. The officer then told 
him there was an attachment againſt kim in the 


hands. of Maggs, who was ſpecially named in it, 


and that he, the officer, would call on his return 


with Maggs to attach him. The priſoner aſked, 


What he would attach. The officer replied, ** The 


clock.“ The priſoner anſwered, ws ou may call and 
« be damned; T'll be ready for you.” About four 
o'clock Maggs and the other officer went to the pri- 
ſoner's houſe. Maggs alighted from his horſe, m 


order to go into the houſe to execute the attach- 


ment. The front-door of the ſhop was divided into 


two parts; a hatch below, and an upper part which 


was open. Maggs put his arm over the hatch to 
open it; upon which a woman in the ſhop, who 
commonly paſſed for the priſoner's wife, but in fact 
was not ſo, feized Maggs by the collar of his coat, 


and endeavoured to prevent his getting into the 
ſhop. Maggs however puſhed forward, and got be- 


yond the door-way. The priſoner, who was in the 
ſhop, immediatedly called to the woman, Damn 
*« you, Bland, ſtand away.” 


The attachment is not againſt you; it is againſt 
© your goods. The priſoner replied, © If you 
attempt to come one inch farther I'll ſhoot you. . 
Haggs made an effort to go forward, and the pri- 


ſoner, who was ſtanding at the diſtance of about 
nine 


Maggs anſwered, 


how he came to ſhoot the man? he replied, ** I 
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nine feet, immediately cocked his gun at the Py 
ceaſed. The deceaſed turned round, and endea- 
voured to releaſe himſelf from the woman, who was .Cass. 
{till holding him. He gave her a violent puſh in 
order to get away. At that inſtant tlie priſoner. 
diſcharged his gun, and wounded the deceaſed in 
the left hip. The woman ſlapped the door to, and 
locked it. The - deceaſed exclaimed he was a dead 
man ; and after walking a few ſteps acroſs the ſtreet 
dropped down. The priſoner then looked out of his 
ſhop, and ſaid, Damn him, I told him Lwould do 
for him;” and on being aſked by a by-ſtander 


would do it if it was to be done again.” Maggs 
languiſhed two days, and then died. 

THE Priſoner” s Counſel contended, That the pro- 
ceſs being made out by Stringer, the County Clerk, 
in his on cauſe, was illegal and void (a);. and there- 
fore the killing of Maggs, while he was forcibly | 
attempting to enter the priſoner's houſe, to execute 
ſuch illegal proceſs, could not amount to more chan 
Manſlaughiter. 

Ox the firſt day of Michaelmas Term 1775, the : Hale, 463. 
Tudges aſſembled at Serjeants-Inn Hall to conſider g Strange 499. 


1. 195 · 
this caſe; and they were unanimouſly of opinion, Folter, 29. 


135, 308.319. 
9 Co. 66. 68. Cro. Jac. 280. 466. vr Tr. _ Coop. 3. Hauk. FC 
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(a) Some years ago in a caſe of Murder, - Magiſtrate who kept 1 
by him a number of b/ank warrants ready igued, on being applied 
to, filled up one of theſe, and ſigned and delivered it to the officer, 
who, on endeavouring to arreſt the party, was killed; and the 
Judges were of opinion, that this was murder in the perſon killing 


the officer, and he was executed accordingly. See Rex v, Wen- : 
Vick, 8 Term Rep. 455. 
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1775. That the attachment was legal. The ſuitors are the 

——— Judges of. the County Court, and the direction of 

—_ the attachment is in fact the Sheriff's command on 

the part of the King. In the iſſuing of it the 

County Clerk acted merely in a miniſterial capacity, 

and not as Judge in his own cauſe; and as the death 

has been occaſioned by unlawfully reſiſting the ex- 

ecution of lawful proceſs, the priſoner has been 
properly found guilty of the crime of Murder, | 


1 


The KING ga GEORGE WILLIAMS. 


trated Tins was 2 caſe A Kao the 1 Aﬀſizes 
in the name for the county of Southampton. 1775, for the opinion 


of a cuſtom- 
er, requeit- Of THE TWELVE JuDGEs, The indictment was for 


ing thatthe forgery; and the queſtion was, Whether the folloy- 


goods men- 
tioned in it ing order was an order for the delivery of goods 


OT _ within the te of the ſtatute of 7 Geo. 2. e. 
bearer, is not 22. | 
within 760. 82 
2 224: if; an Sin, W "Monday, 3 88 1775. 
the cuſtomer | f 

175 igte- 6 PLEASE: to let the bearer, Captain George 
reſt in the 


goods en- 1 illiams, have twelve barrels of tar; and in ſo 
tioned. «6 * you will oblige 


Four. ſercant to command, 


4 Ty My. GUILDMARE, 


„WILLIAM ROBINSON.” 
* GosPorT.” FE 


Mn. Rop1xs0N, whoſe name was forged, was a 


See Rex v. cuſtomer to Meſſrs. Lys, Sketley, and Guildmare, 


—] Merchants in Goſport; but it did not appear that he 


was 


. 


\\ſizes 
inion 
as for 
ollow- 
goods 


8 6 
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was the owner of, or had any ſpecial intereſt what- 1778. 

ever in the twelve barrels of tar which the order. 

was calculated to procure, 5 Zing * _ 5 
Tnr Jupoxs were unanimouſly of biin That 

this was not an order for the delivery of goods within 

the meaning of the, ſtatute. The cafe of Mary 

Mitchell (1), in Mr. Juſtice Foſter's Reports, they (1) Foter, 

ſaid, had been decided upon ſerious argument by a 19. 

great majority of the Jo pes, and therefore the 

principles there laid down could not now be departed 

from; but moſt of them were of opinion, That the 

wording of this order was not by any means ſo ſtrong 

as that in the caſe of Mary Mitchell (a); and that 

if the preſent caſe had been ves integra, they ſhould 

have 6 it within the ſtatute. 


The KINO againſt MARGARET CAnOUvR Rubb. Gar 50; 

Eanry ;; in the cath of March 1775, Io was An accom- 

diſcovered that three bonds had been forged in the ow ee 
name of JVilliam Adair, Eſq. of Pall-Mall. The ed by the 
firſt, dated in October 1774, conditioned for the wg. 
payment of 33001.; the ſecond, dated in Decem- 7 — 4 

der 1774, conditioned for the payment of 53007; not thereby 
and a third, dated in January 1775, conditioned — 019" 
for the payment of 7500 J. Suſpicion -fell. upon a — cd 
upon his making a full diſcloſure of the joint guilt of himſelf and his compa- 
ms the King's Bench will admit him to 6ail, that he * apply for 


'D N 
th. " — 


= 


(a) See Lockett's Caſe, O. B. June Seſſ. 1772. ante. page 110. 
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1775. Mr. Nobert Perreau of Golden-ſquare, upon his 
— brother Mr. Daniel; Perreau of Harley-ftreet, and 

Cazz, upon a Mrs. Rudd, who lived with: Daniel Perreau. 
Ou the 15th and 17th March, Mrs. Rudd made in- 
formation before Sir John Fielding and two other 
Juſtices of the Peace, by which ſhe confeſſed that 
ſhe had ſigned the bond of 7500“. but that the 
<a done-it under very, particular ſolicitations from 
Nobert Perreuu; and that he and Daniel Perreau, 
hold a penknife to her throat, had violently 
threatened her life? in caſe ſhe refuſed, by which 
means the was forced to comply. The Magiſtrates, 
coneeiving this to be a. confeſſion of her own: guilt, 
admitted her, in the character of an accomplice, a 
general witneſs for the, Crown as to al the forgeries; 


telling her, that if the would ſpeak the truth, and 


the whole truth, not only in reſpect of the bond in 
queſtion, but of al other forgeries, that then ſhe 
ſhould be ſafe: ſhe denied however having any 
knowledge of, or concern in, any of the other bonds. 
On the 1ſt June 1775, Robert Perreau was convicted 
at the Old Bailey for uttering. the boud of 75001. 
knowing it to be forged, with intention to defraud 
Meffrs. Drummonds the Bankers. On the enſuing 
day Daniel! Perreau was convicted of knowingly 
uttering the bond of 3300/4. with. intention to de- 
fraud Dr. Brooke. It appeared upon Nobert Pex: 
 reau's trial, from the evidence of Mr. Drummond, 
that Mrs. Rudd had confeffed to him, that ſhe was 
oe. {4 guilty of forging the bond of 75001. and that 
Nobert Perreau was innocent. Upon this informa- 
tion the Juſtices of Gaol Delivery iſſued a warrant 


againſt her, by virtue of which the was committed 


to Newgate, to aniwer all ſuch matters and things 
LV; | as 


eau, 

ntly 

hich 

Ates, 

uilt, 

be, & 

ries; 

and 
1d in 

1 ſhe 

any 
onds. 

victed 
5001, 
fraud 
{ſuing 
ringly 
o de- 
Per 
mani. 
le Was 
1 that 
forma- 
varrant 


mitted 


things 
as 
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as ſhould be objected againſt her, touching the ſaid 
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177ũ. 


felony and forgery. On the 7th June a detainer ——> 


was lodged againſt her upon the oath of Sir Thomas 
Frankland, for forging the bond for 15300 /. and on 
3d July another detainer was lodged againſt her on 
the oath of Robert Perreuu's wife, for having forged 
the bond of 73004. 
obtained a Habeus Corpus to the Court of King's 
Bench, with a view to be admitted to bail, and the 
above commitments were wee a nn. to 
the Court. CCC 
Mx. WALLACE, Mr. THERE) a Mr: Metres 


Under theſe circumſtances the 


Ruvy's 


Trinity 


ſhewed cauſe againft admitting her to bail; and Term, 15 


they contended, #ir/t, That Juſtices of the Peace 
have no power to admit an àaccomplice in forgery a 
witneſs for the Crown; forgery not being one of 
the offences mentioned in the'ſtatutes of 10 and 11 
Will. 3. o. 23. or 5 Ann. c. 31. Secondly, That 
ſuppoſing forgery: were an offence within thoſe ſta- 
tutes, yet the confeſſion of the defendant had gone 
no further than the bond bf 7500“. and was ſilent 


3s to the other two; and as ſhe had not complied 


with the condition which the ſtatute impoſes, of 
making a: full, diſclofure and diſcovery. of all the 
knew, ſhe was not intitled to any favour or F 
tion in reſpect of the other two bonds. 

Mn. DAVvEN ORT, for the defendant; contended, 
that as ſhe had been admitted an evidence for the 
Crown by the Juſtices of Peace, and had, under 
the faith and confidence of that admiſſion, made a 


diſcloſure of the facts ſhe was acquainted with, it 


Geo. 3. 


vould be a breach of public faith to deprive her of 


the benefits ſhe was thereby led to expect. Ile alſo 
urged the circumſtances of the PI s health, 


being 


>: pv 


1775. 


Rows 
Cast. 


as the Seſſions are ſo near, and the offence com- 
mitted by the priſoner is of ſuch a magnitude as that 
of repeated forgery, there is no colour for the pre- 
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Nine ſuch as might i in all probability be endan gered 
by the confinement, if ſhe was remanded. A 
Lord MAxsrizIp. It appears by the return to 


this writ, that the priſoner is detained in cuſtody by 


two orders of the Court of Seſſions and Gaol Deli- 
very at the Old Bailey, for the forgery of two ſe- 
veral bonds. It appears alſo, that ſhe is further de- 
tained by a warrant from a Juſtice of Peace for 


uttering one of theſe bonds: knowing it to be forged: 
therefore, though this Court has undoubtedly a 


diſcretionary power to bail in all caſes whatſoever, yet 


ſent application upon the ground of that general 


diſcretion. As to the next allegation, that her ſtate 
of health is ſuch as to be endangered by the confine- 


ment, it is not of 3Zſelf a ſufficient circumſtance, in 
ſuch a caſe, to nn 105 e to ee in * 
behalf. 5 

A THIRD oi whith has been. ad; in hen 
of the preſent application is this: That the priſoner 
has been drawn in by promiſes and aſſurances to an- 
ſwer to an examination, and to ſwear to it. on oath, 


which ſhe would not have done, but from a confi- 


dence that thoſe promiſes and aſſurances would have 
been kept and performed. 

Tux inſtance has frequently happened, of ed 
having made confeſſions under threats or promiſes: 
the conſequence as frequently has been, that ſuch 
examinations and confeſſions have not. been made 
uſe of againſt them on their trial. But it has been 


urged, that the priſoner in this caſe is an accomplice 


wo has been admitted to give eridence; that the has 
* already 


foner 
o an- 
oath, 
confi- 


have 


erſons 
miſes 
ſuch 
madle 
s been 
mplice 
he has 
ready 
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already given evidence, and is further ready to give 


evidence to convict her partners in this buſineſs; 
and that ſhe ĩs therefore entitled by law to the King's 
pardon, and to a pardon which would operate in bar 
of her own crime. If ſhe had ſuch a right, we 


ſnould be bound ex debito juſtitiæ to bail her. If ſhe 


had not ſuch legal right, but yet came under cir- 
cumſtances ſufficient to warrant the Court in ſaying 
that ſhe had a title of recommendation to the King 
for a pardon, we ſhould bail her for the purpoſe of 
giving her an e of applying for ſuch 
pardon. 1065 4 

THERE are hone ways in "ant at ani which 
give accomplices à right to a pardon; ; and there is 
me mode which entitles rn to a recommendation 
to the King's mercy. 

Tux three legal ways are, 40% i in tho cath of ap- 
ye ment, which ſtill remains a part of the common 
law, though, by long. diſcontinuance, the practice 
of admitting perſons to be approvers is now grown 
into diſuſe : ſecondly, the caſe of perſons who come 


within the ſtatutes 10 & 11 Will. 3. c. 23. ſ. 5. and 


5 Ann c. 31. ſ. 4.: and thirdly, the caſe of perſons 


o whom the King: has, by ſpecial proclamation in 


the Gazette or otherwiſe, promiſed his pardon. 


/ ApPROVERs have a right to a pardon ; - perſons. 


fithin the ſtatutes of King Willium and Queen Anne 
have a right to a pardon; and the other claſs of of- 
tenders who come in under the royal faith and pro- 


199 


1778. 


Rv VDd's 


mie have a right to a pardon; and in all theſe caſes 8 


the Court will bail them, in order to give them an 


opportunity of applying for a pardon, 


 TheRE is beſide a practice which indeed does not 
give a legal right; and that 1s, where accomplices 


having 
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1775. having made a full and fair confeſſion of the whole 


truth, are in conſequence thereof admitted evidence 


Casz. for the Crown, and that evidence is afterwards made 
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uſe of to convict the other offenders. If in that 
cafe they act fairly and openly, and diſcover the 
whole truth, though they are not entitled / right 
to a pardon, yet the uſage, the lenity, and the prac- 
tice of the Court is, to ſtop the proſecution againſt 
them, arid they have an equitable title to a recom 
mendation for the King's mercy. Wa 

Tun x ſtatutes of William and Anne are to be laid 
out of this caſe: FI ns T, becauſe they are confined 
to the diſcovery of particular offences only, of which 
forgery is not one: SECONDLY, becauſe they relate 
only to perſons who are at large; beſide which, to 
entitle themſelves to a pardon, they muſt actually 
eonvict two offenders at leaſt; for if their confeſſion 
be ſuch on their trial as the Jury gives no credit to, 
they are liable to proſecution. Theſe ſtatutes are 
therefore quite foreign to the preſent caſe, as are 
likewiſe all promiſes of par _ from the Croun by 
proclamation. 

Turks remains, "therefore, only the equitable 
practice which gives a title to recommendation to 
the mercy of the Crown. | 

Tax Law of APPROVEMENT (in analogy to which 
this other practice has been adopted, and fo modelled 
as to be received with more latitude) is Rl ! in force, 
and is very material. | 

A yER80N defiring to be an approver, muſt be 
one 'indited of the offence, and in cflody on that 
indictment: He muſt confeſs himſelf guilty of the 
offence, and defire to accuſe his accomplices: He 
muſt likewiſe upon oath diſcover not only the parti- 
cular 


CASES IN CROWN LAW. © 41 


cular offence for which he is indicted, but 400 treaſons 1775. 
and felonies which he knows of : and after all this, — 


it is in the diſcretion of the Court, whether they 8 
will aſſign him a Coroner, and admit him to be an, Hauk. 94 


approver or not; for if on his confeſſion it appears Fitz. Cor. 50. 


that he is a principal, and tempted the others, the- 41 
Court may refuſe and reject him as an approver. 

When he is admitted as ſuch, it muſt appear that 

what he has diſcoyered is true; and that he has dif- 

covered the whole truth. For this purpoſe, the Co- 10 Co. 76. 
toner puts his appeal into form; and when the pri- 
ſoner returns into Court, he muſt repeat his appeal 

vithout any help from the Court, or from any by- 

ander. And the law is ſo nice, that if he vary in 


2 fingle circumſtunce, the whole falls to the ground, : 


and he is condemned to be hanged : if he fail in the 
colour of a horſe, or in Circumſtances of time, ſo 
ngorous is the law, that he is condemned to be 
hanged; much more if he fail in eſſentials. The 
ſame conſequences follow, if he do not diſcover the 
whole truth : and in all theſe caſes the approver is con- 
victed on his own confeſhon. See this doctrine more 
at large in Hale's Pleas of the Crown, vol. 2. page 226 
to 236. Staundf. Pl. Cr. lib. 2. c. 52 to c. 58. 3 
Inft. 129.—A further rigorous circumſtance is, that 
is is neceſſary to the approver's own fafety that the 
Jury ſhould believe him; for if the partners in his crime 
ae not convicted, the approver himſelf is executed. 
Gnxar inconvenience aroſe out of this practice 
of approvement. —No doubt, if it was not abſolute- 
ly neceſſary for the execution of the law againſt no- 
torious offenders that accomplices thould be received 
as witneſſes, the practice is liable to many objections. 
And though, under this practice, they are clearly 
8 competent 
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man to 
can eſcape himſelf. 
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competent witneſſes, their "ſingle teſtimony alone is 
ſeldom of ſufficient weight with a Jury to convict 
the offender; it being fo ſtrong a temptation to a 


commit perjury, if oy Ri n he 


Lr us fee what has come in the room of this 
practice of approvement: A kind of hope, that ac- 
complices who behave fairly and diſcloſe the whole 


truth, and bring others to juſtice, ſhould themſelves 


eſcape puniſhment, and be pardoned. This is in the 


nature of a recommendation to mercy. But no au- 


thority i is given to a Juſtice of the Peace to pardon 
an offender, and to tell him he thall be a witneſs 
againſt others. The accomplice i is not aſſured of his 
pardon; but gives his evidence in vinculis, in cul. 
tody: and it depends on the title he has from bis 
behaviour, whether he ſhall be pardoned or executed. 
A Juſtice has no authority to ſele& whom he pleaſes 
to pardon or proſecute, and the proſecutor himſelf 
has even a leſs power or rather pretence to ſelect than 
the Juſtice of Peace. oh | 

Ir reſts therefore on uſage, and on the offender 


own good behaviour, whether he ſhall be proſecuted 


or not. And if, in a proper cafe, an application was 
to be made to this Court by an accomplice to be 
bailed; that is, in the caſe of a perſon properly with 
in the uſage, and who has fully complied with the 
requiſite conditions; I ſhould have no difficulty in 
bailing him, in order that he might apply for the 
King's pardon. 
I ax appriſed of the caſe of an accomplice upon 
a trial before Mr. Juſtice Gould, the circumſtances 
of which were as follow: An acomplice made a fair 
and full diſcovery to the ſatisfaction of Mr. Juſtice 
Gould, 
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Gould, who tried the other offenders. The other 
witneſſes who were called upon the trial, proved the 


identity of the accomplice by the deſcription of his 


perſon, but failed as to the identity of the other 
offenders; and the Jury, becauſe they doubted of 
the guilt of the others, acquitted them. The Coun- 
ſel on the part of the proſecution then contended, 
that the accomplice ought to be tried; but Mr. Juſ- 
tice Gould, under the circumſtances of the caſe, 


vas of a contrary opinion, and, I think, very rightly. 


Tus being the general rules, let us ſee how far 
the preſent caſe is applicable to them, or in any de- 
gree falls within the reaſon of them. A bond is de- 
tected to have been forged : three perſons are appre- 
hended on ſuſpicion, the two Perreaus and the pri- 
ſoner. The Juſtices by their affidavit ſay, they 
admitted the priſoner as an evidence againſt the 
Perreaus, and ſwear they conſidered her as an ac- 
complice; and they ſay they told her, that if ſhe 
* would ſpeak the truth, and the whole truth, not 
* only in reſpect of the bond in queſtion, but of all 
* the other forgeries, that then ſhe ſhould be ſafe; 
if not, ſhe would he proſecuted.” And the truth 
is, that in point of law, ſhe was hable to be proſe- 
cuted for all. 

Wuar is the diſcloſure ſhe makes? It is this : 
That Daniel Perreau came with a knife to her 


„throat, and threatened to kill her if the did not 


** forge one of the bonds in queſtion: That under 
the terror of death ſhe forged it; and that Robert 
PHPerreau brought the bond before ready filled up.” 
On this information ſhe is no accomplice ; ſhe has 


confeſſed no guilt, if the fact is true that ſhe was 


under the fear of immediate death; for it is the will 
that 


would be entitled to a recommendation to mercy: 


' CASES IV OWN LAW... 
that conſtitutes a crime. She comes therefore in the 


1775. 
3 character of a perſon injured, in the character of one 
= ory to whom this violence has been done. Inftead of 


being a party offending, ſhe is a party offended, as 


much as a man who has been robbed on the high- 


way. — Further, the Juſtices do not treat her as an 


accomplice; for they ought to have kept her in cuſ. 


tody if the had been an accomplice; but they dif- 
charged her, and they did right, there being no 
charge againſt her. But ſtill they ſay in their affida- 


vit, they did conſider her as an accomplice. Sup- 


poſe they did really think her guilty, ſhe is not, the 
more or leſs on that account an accomplice. But 
what is moſt material is, that her information is 
flatly contradicted by herſelf; for on a voluntary 
confeſſion of her own, ſhe took the whole guilt upon 
herſelf; ſaid that ſhe alone forged the bond for 
75001. and that Robert Perreau was an innocent 

an. If the Juſtices had known of this confeſſion, 
they could not have admitted her as evidence; be- 
cauſe by that confeſſion ſhe makes herſelf not only a 
| e d but the only perſon guilty, 

Oxx of the bonds for which the is npw detained, 
is dated three months prior to the bond in which 
Robert Perreau was concerned. On this bond ſho 
is totally filent, and denies any knowledge of the 
other two. Her information is therefore falſe, and 
the conditions offered to her by the Juſtices not 
complied with. f 

I abrEE with Mr. Durenpori that if ſhe had 
made a fair and full diſcloſure of all that ſlie knew, 


and the Juſtices had deceived her, under a promiſe 


or aſſurance or hope of a pardon from them, the 


and 


CASES IN CROWN LAW. 
and in that caſe I ſhould have been of opinion to bail 
her, though the Juſtices had in ſtrictneſs no right to 
make ſuch a promiſe, or give her ſuch aſſurance. If 
any evidence or confeſñon has been extorted from 
her, it will be of no prejudice to her on the trial. 

Taz three other Jo peEs concurred ; and Mrs. 
Rudd was accordingly remanded. 

AT the Old Bailey in September Seſſion 1775, 
Mrs. Rudd was put to the bar, on an indictmeut for 
forging the bond of 5300/. But Mr. Davenport 
and Mr. Cowper contended, that having been ad- 
mitted as a witneſs for the Crown, ſhe ought not 
to be put upon her trial. Mr. Bearcroſt, Mr. Lucas, 


and Mr. Howarth, ſubmitted to the Court, that the 
condition upon which the was admitted a witneſs 


was, That the ſhould diſcover al! the forgeries of 


which the Perreaus and herſelf had been guilty, but 
that the had knowingly ſuppreſſed that for which ſhe. 


- 


145 
1778 


Ru pb's 
Css. 


was at preſent indicted. The Judges (1) differing in (1) Mr. Juſ- 


their opinions upon this ſubjet, Mrs. Rudd was re- 


tice Gould, 


| Mr. Juſtice 

manded, and the queſtion ſubmitted to the confide- Ire 
: FE ; Dar 
ration of THE TWELVE JUDGES. Hotham. 


Mas. Rupp was again put to the bar on the firſt 
day of December Seſſion following, and Mr. Jus- 
TICE ASTON delivered the opinion as follows: 


MarcarET CAROLINE Rupp, At the laſt Sep- 


tember Seſſion, upon your being brought to the bar 
to plead to ſeveral indictments found againſt you for 
forgery, it was inſiſted upon by your Counſel, that 
m point of law you ought not to have been put upon 
your trial at all, as you had confeſſed yourſelf to be 
a accomplice before the Juſtices of Peace for the 


county of -Middleſex, and had been by them ad- 


mitted as a witneſs for the Crown againſt your 
VOL. 1, L companions 
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companions in guilt Robert and Daniel Perreau. 
The ground of that claim was founded upon the 


ſuppoſed merit of the diſcovery you had made: that 


being admitted to give evidence as an accomplice, 
and having performed your engagement to the pub- 
lic, by being examined before the Grand Jury, and 
being ready to have given evidence upon the trial, 


if called upon, you were entitled to pardon, or not 


to have been proſecuted, that you might have time 


to apply elſewhere : that the conſtant practice in re- 


gard to accomplices becoming the King's evidence 


was, That they thould not be proſecuted for the of. 


fence they had confeſſed, or ſuch like offences : that 
a contrary conduct would be a breach of faith with 


you, and would diſcourage the future diſcovery of 


criminals, if after ſuch diſcloſures they were never- 
theleſs to undergo proſecutions for their offences. To 
this it was anſwered, That the diſcovery meant by 
law or practice to entitle an accomplice to favour, 


muſt be a full, ample, and true diſcovery; and that 


it would never diſcourage the making ſuch diſcove- 
ries, if criminals offering themſelves as witneſſes 
were made to underſtand, that to entitle themſelves 
to mercy or favour, they are to make a full diſcovery 
of all the offences about which they were queſtioned, 
and of all their accomplices in guilt. And it was 
farther inſiſted, that you had not made a fair dif 
cloſure, at the time of your examination, of all 
you knew relative to the forgeries which had been 
committed and publiſhed, but that you ſtood charged 
by the Grand Jury with ſeveral other forgeries 
which you had denied the knowledge of. Upon the 
debate of this matter before the Bench of Gaol De 
livery, the Judges preſent not all concurring in one 

| | | opinion, 
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opinion, and it being judged a point of great weight 


and importance in the criminal law, fit to be fully 
conſidered and finally ſettled, how far, under what 


circumſtances, and in what manner, an accomplice, 
received as a witneſs, ought to be intitled to favour 
and mercy ; the farther conſideration of the matter 


vas then deferred, in order that the opinion of all 


the Judges might be taken upon the point of law. 
ELEven of the Judges have accordingly met, the 
Lord Chief Juſtice of the Common Pleus being ab- 
ſent through indiſpoſition, and have maturely and 
deliberately conſidered of the matter, under all the 


circumſtances; and it falls to my ſhare to deliver, in 


your preſence, to the public, the ſubſtance of their 


teaſons upon the. occaſion, that the ground of their 
xlolves may be rightly underſtood. All the Judges 


vere of opinion, that in caſes not within any ſtatute, 
an accomplice who fully and truly diſcloſes the joint 


guilt of himſelf and of his companions, and truly 


anſwers all queſtions that are put to him, and is ad- 
mitted by Juſtices of the Peace as a witneſs againſt 


his companions, and who, when called upon, does 
give evidence accordingly, and appears under all the 


eircumſtances of the caſe to have acted a fair and 
ingenuous part, and to have made a full and true 
information, ought not to be proſecuted for his own 
pullt fo diſcloſed by him, nor perhaps for any other 
tence of the ſame kind, which he may accidentally, 
ad without any bad deſign, have omitted in his 


any indictment againſt him, nor avail himſelf of it 
upon his trial; for it is merely an equitable claim to 
the mercy of the Crown, from the Magiſtrates ex- 
preſs or implied promiſe of an indemnity, upon cer- 
; "RS. | tain 


conteſſion ; but he cannot by law plead this in bar to 
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only come before the Court by way of application to 
put off the trial, in order to give the priſoner time 
to apply elſewhere. Nine of the eleven Judges were 
of opinion, That all the circumſtances: relative to a 
priſoner's claim of igdemnity in fuch a cafe, not 
only may, but ought to be laid before the Court, to 
enable them to exerciſe their diſcretion, whether, 
upon the grounds before them, the trial ſhould be 
put off, and conſequently have intimation given that 
the priſoner ought not to be proſecuted; for the 
diſcretionary power exerciſed by the Juſtices of the 
Peace in admitting accomplices to be witneſſes, 
founded in practice only, cannot controul the au- 
thority of the Court of Gaol Delivery, and exempt 
at all events the accomplice from being proſecuted. 
Upon every motion made, upon collateral equitable 
grounds, the Court will fee and examine into the 
whole truth, and conſequently ought to be informed 
of all the circumſtances affecting the caſe. 

Tux affidavit of the Juſtices, therefore, muſt in 
this caſe be neceſſarily taken into conſideration, to 
fee upon what ground they admitted the priſoner a 


à witneſs. For if the Court looked no further than 


the priſoner's own information, in the preſent caſe 
they could not have learned from thence that ſhe had 
ever been conſidered as an accomplice at all; or that 
as ſuch the had been admitted as a witneſs againſt the 
Perreniis, in either of the proſecutions. Upon ther 
affidavit it appears that the public faith was only err 


Kugel conditionally, and that there was an exprels 


admonition given to the priſoner, not to conceal any 


part of the truth. 
| Tus 


| CASES IN CROWN LAW. 

Tux ſame nine Judges alſo were of opinion, that 
if the matter flood ſingly upon the two informations 
of the priſoner, compared with the indictments 
againſt her, the ought to have been tried upon all or 
any of them; for from the priſoner's information, 
ſhe 18 no accomplice; the has not confeſſed herſelf 
guilty of any offence at all. By her repreſentation 
the ſhare ſhe has had in theſe tranſactions is perfectly 
innocent; but the exhibits a charge againſt Robert 
and Daniel Perreau, the one ſoliciting her to imitate 
the hand of William Adair, from a paper he pro- 
duces; the other foreing her to do the fact of forgery, 
under the threat and fear of death. Her two infor- 


mations are contradictory, and every indictment that 


is perterred agaiuſt her proceeds upon a falſification 
of the account ſhe has given; for ſhe anſwers to the 
Juſtices interrogation, that ſhe did not know of any 
other forgeries; ſo the does not confeſs, make any 


diſcovery, or become a witneſs concerning theſe 


offences; and if the has ſuppreſſed the truth, and 
not made a full and fair diſcloſure, ſhe forfeits all 
equitable claim to favour and mercy. But if ſhe has 
told the truth, and the whole truth, ſhe cannot be 
convicted. On the other hand, taking the athdayit 
of the Juſtices and all the caſe into confideration, if 
the is guilty of the charge contained in the indict- 
ments preterred by Sir 7homas Frankland, the Judges 


are of opinion, as her informations before the Juſ- 


tices have no relation to theſe charges, they can in 

no light applied to mitigate her offences. | 
Uyon the whole, whether the priſoner is guilty 
or not guilty, is a fact (till to be tried by a Jury upon 
legal evidence only, without prejudice to the pri- 
ſoner from any thing which has been ined uren 
LI in 
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: CASES IN CROWN LAW. 


in point of law by her Counſel to exempt her from 
any trial at all; for it would be hard indeed upon 
the ſubject, who has a right to advice and aſſiſtance 
of Counſel in all matters and points of law that may 
ariſe upon his caſe, if the eventual decifion of the 
Court againſt the points of law inſiſted upon in his 
behalf ſhould prejudice the ſubſequent trial of the 
facts, which 1s ultimately to be governed by the 


rules of evidence, and to be decided by the verdict 
of the Jury, I hope and truſt, the facts will be 
tried without the leaſt attention to, or even a re- 


membrance of, any one matter or thing whatever, 
which has either made its appearance in print, or 
been the ſubject of common converſation. I ſhall 
only add, that an accomplice, who deſires his trial 
may be put off that he may apply for mercy, under 
all the moſt regular pretenſions before laid down, 
confeſſes the guilt; but, under the circumſtances of 
this caſe, if the priſoner confeſs theſe indictments, 
ſhe has no promiſe of mercy, and no claim to fa- 
your, for the reaſons aforeſaid. The JupcEs there- 
fore are of opinion, That the trial ought to proceed; 
and I have authority to ſay, that the Lord Chief 
Juſtice of the Common Pleas concurs in that opinion, 

Iz conſequence of this determination Mrs. Rudd 
was tried by Mn. JusTIceE AsTox, - prefent Mu. 
BARON BURLAND, and M. StrIEaANT GLYNN, 
Recorder, for forging a certain paper writing. pur- 
porting to be a bond ſigned, ſealed, and delivered 
by William Adair, Eſq. in the penal ſum of 10,600. 
. condit:aned for the payment of 5300 . with lawful 
intereſt to Robert Perreau, on the 23d March 
1775, with an intention to defraud, 1ſt, JVillan 
Adair, ad, Sir Thamas Frankland, Baronet, There 
rf: 3 Were 
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CASES IN CROWN LAN. 1 


were alſo other counts for uttering it with the like 1775. 
intention. 36) | | 85 8 

Tux firſt witneſs produced at the trial of Mrs. 8 
Rudd on the part of the proſecution was Henrietta 8 
Alice Perreau, the wife of Robert Perreau, who was dence againſt 
then under ſentence of- death for having knowingly a fa 
uttered the bond of 75007. Mr. Serjeant Davy, the that the con- 
priſoner's Counſel, aſked her, „Is it not your opi- 3 
„nion, that the fate of your huſband will de- will tend to 
„ pend on the conviction of Mrs. Rudd ?” To pardon of N 
which Mrs. Perreau unſwered, “ am not clear of eee 
„that. He then aſked, © Do you not hope, or the 5 
expect, that the conviction of Mrs. Rudd will be x65 Wee 
8 * 3 f petency 

a means of obtaining your huſband's pardon ?” of the wit- 
To. which Mrs. Perreau anſwered, * I have nothin 8 
* but the truth to ſay.” On being preſſed to 
anſwer the queſtion directly, ſhe ſaid, © I don't hope 
for the conviction of Mrs. Rudd. I hope Mr. 
* Perreau's innocence will clearly appear.” She 
vas then aſked, ** Whether ſhe did not apprehend 
that Mrs. Rudd's conviction would contribute to 
* procure her huſband's pardon ?” To which the 
anſwered, “ If Mrs. Rudd is found guilty, I ſuppoſe 
* it will. I hope it may be the means of procuring 
* Mr. Perreau's pardon.” 

Mn. SERIEANT Davy ſubmitted to the Court 
that Mrs. Perreau was not a competent witneſs, - 
after having told the Court ſhe hoped the conviction 
of Mrs. Rudd might be the means of obtaining her 
huſband's pardon : that nothing was more clear than 
that no perſon can be a witneſs in any civil action 
or criminal proſecution, who is intereſted in the 
erent of the ſuit; and ſo cautious is the law re- 
ſpecting the competency of witneſſes, that a perſon 
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CASES IN CROWN LAW. 
whoſe bond or note is forged ſhall not be admitted 


as a witneſs to prove it a forged inſtrument, if in 


conſequence” of his teſtimony the validity of the 
inſtrument may be in any way affected or impeached 


by the conviction of the party; that if Robert 
Perreau was à cor-defendant in the preſent indict 


ment with Mrs. Rudg, it would be clear that Mrs, 
Perreau could not be admitted to give her teſti 


mony; for no wife ean give evidence for or againfi 


either her huſband or the co-defendant of her 
huſband. | 

Mz. Tnonas Cowen, on the ſame ſide, ob- 
ſerved that the law requires that every witneſs ſhould 


be totally indifferent as to the event of the cauſe; 


that when a witneſs only conceives himſelf to be in- 
tereſted in the event of a proſecution, however mi. 
taken he may be upon the ſubject, his mere ima- 
gination of being interefted is as much an ohjection 
to his competency as if he had been really intereſted 
therein ; for the wiſdom of the law anxiouſly en- 
deavours to exclude every witneſs who has the leaſt 
bias on his mind, fram whatſoever ſource that bias 
may ſpring; and to render a witneſs ſuperior to all 
objection, he muſt be totally indifferent upon the 
ſubje& on which he is about to be examined, and 
altogether diſintereſted in the event of the proſe- 
cution.' The bias that may be upon the mind of 3 
wife in favour of her huſband, or a huſband in fa: 
vour of a wife, is undoubtedly the fx@ngeſt that the 
law can take notice of; and for Mrs, Perreau not 


to have that bias, not to be warped by the tics of 


conjugal affection, not to come with more anxious 
withes on the one fide than on the other, would, 
under the preſent eireumſtanecs, be almoſt criminal. 

W. hether 
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CASES IN CROWN LAW. 


Whether her imagination that the eonviction of 
Mrs. Rudd will contribute to obtain her huſband's 
pardon be well or ill founded, will not alter the caſe 
an iota: ſhe has ſaid that it is her opinion, that 
her huſband's innocence will appear in conſequence 
of Mrs. Rudd's convittion, and that ſhe hopes his 
pardon will follow that conviction. It is then 
through the medium of Mrs. Perreau's teſtimony, 
which is to contribute to the conviction of Mrs. 
Rudd, that her huſband's life is to be ſaved ; and if 
that is mot a clear, a deeiſive, and a poſitive in- 
tereſt, 1t is impoſſible to define what a poſitive in- 
tereſt is. If upon the trial, when it was an equal 


chance, whether he would or would not be in the 


unfortunate predicament of being under ſentence of 
death, his wife could not be admitted a witneſs for 
him; is he when under ſentence of death to be 
reſcued from that unfortunate fituation by her teſti- 
mony ? Does the influence ceaſe, and does it be- 


. come an objection to her credit only, and not to her 


competency ? In civil caſes, if an objection be taken 


to a witneſs who only imagines that he has an in- 
tereſt, though he has none, ſuch objection is in- 
If a maſter, for in- 


variably allowed to prevail. 
ſtance, in defending bis ſervant, imagine that in 
point of honour he ought to pay his coſts, though 
there is no bond to keene him, but he ſays, 1 
think as a man of generoſity, in point of honour, 
| ooght not to let my ſervant ſuffer, no bias can well 


be ſmaller ; and yet in ſuch caſe the teſtimony of 


the maſter would be rejeded. The very ſentiment 
proves him deſerving of eredit; for it ariſes from 
a high ſenſe of honour and moral obligation, and it 
cannot be * that ſuch a man would tell an 


untruth ; 
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CASES IN CROWN LAW. 


untruth ; and yet ſo careful is the law to avoid the 
poſſibility of falſehood, that the teſtimony of even 
ſuch a man cannot, under ſuch circumſtances, he 
legally received. A caſe happened yeſterday (5 De- 
cember 1775) in the Court of King's Bench, upon 
a trial reſpecting a patent. The patentee produced 
his journeyman, who ſtated to the Court, that he 
had entered into articles to work a number of years 
for the patentee, and receive a ſum of money upon 


the patent; an objection was made to his teſtimony; 


and on d releaſe of the articles being executed by the 
witneſs in Court, it was contended- that the ob- 


jection was removed; but a queſtion was put to him, 


Whether, although he had diſcharged his maſter from 


all the obligations he was under to him, he did not ex- 
pect, when he went out of Court, to be reſtored to the 
ſituation he was in before; and he replied, ** hy, 


believe my maſter is an honeſt man, and that he 


© could not do the work without me, and therefore 1 
* am well convinced T ſhall be put into the ſituation 
% from which I have releaſed myſelf ;” and Lon 


 MaNnsFIELD, upon the idea that the witneſs's ima- 


gination . led him to ſuppoſe that he ſhould cer- 
tainly be reſtored to his former ſituation, rejected 


his teſtimony, and would not ſuffer him to endanger 


his veracity by being examined on the trial, re- 
peating what he had once before ſaid in delivering 
a ſolemn judgment from the Bench, that It is 
* not the office of Courts of Law to confider how 
* far the minds of men may be capable of reſiſting 
temptation, but to take the moſt anxious care 
that they ſhall not be expoſed to any temptation 
** at all,” | 

| 13 Ms. 
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CASES IN CROWN LAW. 


| Mr. Lucas, for the Crown. -. The obſervations 
that have been made by the Counſel for the pri- 
ſoner are calculated rather to ſhew the degree of 
credit to which Mrs. Perreau may be intitled from 
the Jury, than to deſtroy her competency in the 


judgment of the Court. If the doctrine of in- 
competency were ſuffered to prevail to the extent 
now contended for, it would be almoſt impoſſible to 
convict any priſoner, whatever might be his crime, 
or however certain his guilt. Suppoſe the pro- 
ſecutor, in a caſe of robbery or larceny of any kind, 
were aſked, ©* Do you not, Sir, if the priſoner ſhould 
be convicted, expect the reſtoration of your pro- 
« perty*” and he were to anſwer, as it is moſt 
likely he would do, “ Yes, I do expect to have my 
property again,” he would, if the argument on the 
other ſide were to prevail, be thereby rendered an in- 
competent witneſs ; but was ever ſuch a queſtion 


ſuffered to be anſwered for ſuch a purpoſe ? In caſes 


where the proſecutor is iutitled to a reward, the 
reward is dependent on the conviction ; and there- 
fore a proſecutor is in ſuch caſe intereſted in the 
conviction of the priſoner ; but it is a decided point, 
that no objection can be made to his competency on 
that ground ; and indeed the daily practice of exa- 
mining ſuch a witneſs ſhews that it cannot be taken. 
An accomplice is not ſure of his pardon in many 


| cafes, notwithſtanding he has given his evidence | 


fairly and fully againſt the companions of his guilt ; 
it is only from the favour of the Crown that he 
can hope to receive it ; but hope it he muſt, and 
yet ſuch accomplices are conſidered as competent 
witneſſes for the Crown. Suppoſe in a caſe where a 
latute giyes a pardon to an accomplice if he con- 
| victs 
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— againſt two perſons and neither of them are con- 


CASES IN CROWN LAW. 
vitts two perſons of the offence therein deſcribed, and 
he only gives evidence againſt one perſon, or even 


victed, he is not intitled to his pardon as a matter of 
right, becauſe he has not performed the condition on 
which it was promiſed him; but having done upon 


ſuch an occaſion all that truth and juſtice enabled 


him under the circumſtances of the caſe to perform, 
he may entertain a rational and well-founded hope of 
being pardoned ; but this hope has never been held 
to preclude him from being a witneſs. So though 
Mrs. Perreau, hopes that her huſband will be 
pardoned, whether Mrs. Rudd be or be not con- 
victed, it is only through the favour of the 
Crown that he can receive that mercy, and there- 
fore the intereſt ſhe may feel in giving her teſtimony 
is not that direct and immediate intereſt which muſt 
exiſt and clearly appear before the competency of 2 
witneſs can be deſtroyed. ö 

Tux Court. The reason aſſigned by Mrs. Perreau 
for her hope that the conviction of the priſoner might 
tend to procure her huſband's pardon appears to be 


ſubſtantially founded on an idea that ſuch facts 


may appear in evidence on the trial as will ſhey 
that her hutband is innocent, and induce the 
Crown to extend its merey to him. She apprehends 
that Mrs. Rudd's guilt will be manifeſted ; but it 
does not follow that if the Jury ſhould be of opinion 
that Mrs. Rudd is guilty of the preſent charge, 
Robert Perreau muſt be innocent of the charge of 
which he has been convicted, or that her conviction 
will ſo ſoften the complexion of his guilt, as ne- 
ceflarily to induce the Crown to pardon him ; and 
therefore the hope the has exprefled. is not ſufficient 
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CASES IN CROWN LAW: 


to render her an incompetent witneſs ; for the bond, 


for the uttering of which Robert Perreau was con- 
victed, is not the ſame. bond for the forging of which 
Mrs. Rudd is now to be tried. The obſervation that 
if Robert Perreau were a co-defendant with the pri- 
ſoner, Mrs. Perreau's evidence would be inadmiſſible, 
is certainly well founded; for a wife cannot directly 
or indirectly give evidence either for or againſt her 
huſband ; but it does not apply to the preſent cafe. 
The caſes put by Mr. Lucas are very appoſite to the 
preſent caſe. The accomplice hopes for a merciful 
interference of the Crown in his: favour; but he 1s 
not intitled to it, nor does it neceſſarily follow from 
his diſcloſing the guilt of his companions ; for he 
may; notwithſtanding ſuch diſcloſure, be indicted 
and convicted. In proſecutions where there are re- 
wards, although the reward can ouly be the effect 
of the conviction, the proſecutors are compe- 
tent witneſſes ; yet every man that comes as a wit- 
neſs under the idea of having a reward on the con- 


rition of the priſoner may be ſaid to be intereſted in 


point of property in the event of the cauſe. So the 
caſe of criminals admitted witnefles under the ſtatutes 
of King William and Queen Anne are clearly within 
the obje&tion now made, becauſe they are not intitled 
to pardon unleſs their evidence is a means of con- 
viction ; and therefore where the legiſlature has held 


| out that as a reward, by way of inducement for 
_ criminals to convict and make a diſcovery, it would 


have been acting againſt the rules and principles of 
law, if in conſequence they were, by giving their 
teſtimony, conſidered as intereſted in the event of 
the proſecution. They are in the ſame fituation, in 
W who, although they do not convict, are 

5 intitled 
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156 CASES IN CROWN LAW. 


1775. intitled to a pardon. But the caſe that has been put 
of a proſecutor declaring that he hoped by the con- 
Cass. viction of the priſoner to obtain reſtitution of his 
property, is preciſely parallel to, and deciſive of, the 
preſent point. Whatever therefore Mrs. Perreau's 
hopes may be, yet as the ſatisfying of them does not 
neceſſarily follow upon the conviction of Mrs. Rudd, 
the Court is of opinion that ſhe cannot be con- 
ſidered as intereſted in the event of the proſecution 
ſo as to exclude her from giving her teſtimony 
therein ; for that although the objection goes very 
ſtrongly to affect her credit, of which the priſoner 
will have all advantage, it leaves her ILY 
undeſtroyed. 
AFTER a very long trial the Jury brought in 
their verdict, ©** According to the Wer before us, 
NOD TVELTy.” | 

Dax TEL PrRREAU and ROBERT 8 were 
executed at Tyburn on Wedneſday 17th January 

1776. 


Cas E 71. The Kine againſt BEECH. 


The word Ix the King's Bench, Michaelmas Term 15 Geo. 8. 


undertood in- . : . . 
ſtead of the defendant had been convicted of perjury 1n an 


= 1" ng affidavit; and a rule had been obtained to ſhew 


immaterial cauſe why the judgment ſhould not be arreſted. 
varl 
. Mu. BoL LER and Mn. Dux x IN, in ſupport of 


of perjury. the rule, relied upon a variance between the in- 


dictment and the affidavit. In the affidavit the de- 

| fendant ſwore, that he under flood and believed,” &c. 
1 he The aſſignment of the perjury in the indictment was, 
I Tm © 44 that he had falſely ſworn that he undertood and 
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CASES IN CROWN LAW. 


believed,“ &c. omitting the letter s; and they in- 
ſiſted that this being a variance in the material part 
of the charge, vis. in the aſſignment of the perjury 
jtſelf, was fatal, and could not be cured by verdict, 
and cited 2 Salk. 660. Hutton, 56. Cro. Jac. 133. 
5 Co. 45. Ld. Raym. 1224. - 


' Lord MANSFIELD. This is an application for a 


new trial in an indietment for perjury, upon the 
ground of a material variance between the affidavit 
and the indictment ; the letter s being left out in 
the word wunder/iood. We have looked into all the 
caſes on the ſubject; ſome of which go to a great 
degree of nidety indeed, particularly the caſe in 
Hutton, where the word indicari was written for 


inditari; but that caſe is ſhaken by the doctrine 


lad down in 2 Hawkins, P. C. p. 239. The true 
diſtinction ſeems to be taken in the caſe of The Queen 
v. Drake, 2 Salk. 660. which is this: 


ance is not material. 


caſes; and in the former a defendant is allowed to 
take advantage of nicer exceptions. 
caſe where the matter -has been fairly tried, and 
here the omiſſion of the letter s certainly does not 
change the word. Therefore we are all of opinion, 
That the Jury did very right in reading it “ under- 
load,“ and the rule for arreſting the judgment 
muſt be diſcharged. | 


" following.” 


The 


That where the 

omiſſion or addition of a letter does not change the 

word, ſo as to make it another word (1), the vari- (1) Ag« air” 
To be ſure, a greater ſtrictneſs for ? Heir.“ 
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And ſee 


ö required in criminal are e es than in civil Hart's Caſe, 


Worceſter 
Aſſizes 1776, 
But this is a poſt. 


Nor, The introductory words in the indictment Douglas, 


n this caſe were, © to the TEXOR and EFFLict 
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160 CASES IN CROWN LAW. 
1775. 


Can 74. The KING againſs CAPTAIN Rocun. 


The Jury Ar the Old Bailey December Seſſion 1775, David 


cannot be 


Charoed at Noche was tried before Mn. Baron BuRTLAN b, on a 


the ſame ſpecial commiſſion, preſent Mr. JusTIce® AsTox, 
| _ indes and Ma. SERIEANN GLYNN, Recorder, for the wil- 
of Autrefoir ful murder of John Ferguſon, at the Cape of Good 

Nt =o Hope, on the coaſt of Africa. 
4+ lt þ 8. Jo this indictment Ci aptain Roche pleaded Autreſii 
acquit before Orare MARTINI BERG, Provincial 
_ Fiſcal of the ſupreme Court of Criminal J uriſprudence 

there. 

Mu. SrrarAxr Davk for the proſecution moved, 
that the Jury might be charged. at once with this 
iſſue, and that of Not guilty. 

2 Hawk. P. C. Tye Court. In pleas in abatement there are 
__ 75. two ifſues, and they are always tr ied upon ſepar ate 
283. 563. charges to the Jury. Peſides, charging them with 
+. 2x both iſſues at once would lead to this abſurdity, that 
Yelv. 204 being charged with both, they would be obliged 
4 Co. 45. to find upon both; and yet if the firſt finding was 
Ero. Eliz. for the priſoner, they could not go to the ſecond, 
495. becauſe that finding would be @ bar (a). They are 
diſtin iſſues, and the Jury maſt be ſeparately 
charged with them. 


Tas 


—— 


(a) It is a bar, becauſe a ſinal determination in a Court having 
competent juriſdiction is concluſive in all Courts of concurrent 
juriſdiction: therefore if A, having killed a perſon in Spain, were 
there proſecuted, tried and acquitted, and afterward were indictel 
here, he might plead the acquittal in Spain in bar. Bull. N. P. 245 
as in the caſe of Mr. Hutchinſon, who had killed Mr. Col/on in 


Portugal, and was acquitted there of the murder; and being *. 
x | war 
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Tur Counſel for the proſecution was therefore 1775. 
ordered to put in a replication; but the priſoner eee, 


withdrew the plea in bat, and the caſe was tried: Oo Cain . 
the general iſſue. | | 


Taye pay was — 


. 
110 


. 


LETS n 15 Hts Cs 73. 
The Kine Oe nn and MrN10x. 


; pk Ju pos met PR 8 Hall on the What eri 
firſt day of Hilary Term 1776, to conſider the fol- (pee 5 ne- 


ceſſary to 


lowing caſe, which had been reſerved by Mn. ſupport an 


: : indict 
JusrIcE ASHHURST at the Old Bailey during the — f 


then next preceding ſeſſion. Treaſon on 


8 &g Will. 3. 


Ir was an indictment conſiſting of two counts, c. 26. f. 4. 
for high treaſon in counterfeiting the coin. The 
tirſt count was. framed upon the ſtatute 25 Edw. 3. 
e. 2. and charged the priſoners with having ©* coined 

* and counterfeited one piece of the money of this 
realm called a ſhilling.” The ſecond count was 
founded on the ſtatute of 8 & 9 Will. 3. c. 26. ſ. 4. 
and charged them with having ** coined one piece 


en 


2 * 
a * a — 


wrds apprehended in England for the ſame fact, and committed to 
deugate, he was brought into the Court of King's Bench by 
Habeas Corpus, where he Produced an exemplification of the Record 
of his acquittal in Portugal; but the King being very willing to 
have him tried here for the ſame offence, it was referred to the con- 
ideration of the Judges, who all agreed, that as he had been 
already acquitted of the charge by the law of Portugal, he could 


not be tried again for it in England, See Beak v. Thyrwhit, 3 Mod. 
91. 8.C. e 1 
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162 CASES IN CROWN LAW: 
1776. of falſe, feigned, and counterfeit money and coin 


pre 7 0 to the likeneſs and iſimilitude of the good, legal, 

Mixion's and current money and filver. coin of this realm 

Cn „ called a ſhilling, againſt the wy" _ their als 
46 legiance.“ 4% p. 

To ſupport theſe charges the followin · facts were 
given in evidence. At the time the priſoners were 
apprehended Minion was fitting by the fire- ſide. 

Harris had a pair of ſciſſars and ſome metal in his 
hand; which he was clipping into ſlips of more than 
an inch broad. There was a crucible on the firg, 

and metal melting in it, a pair ſcales and weights, 
with ſome good filver lying by them. In a box, 
with the lid. open, were the flaſks and moulds, and 
feveral pieces of baſe metal which appeared to have 


been caſt in the moulds, for 'the impreſſion upon 


ſome of them exactly refembled that on one of the 
good ſhillings which was lying near them. In theſe 
pieces of . baſe metal there is a {mall mixture of good 
filver, which, by heating them, and then inimerſing 
them in agua_fortts and water, draws out the ſilver 
upon the ſurface of the metal. But no one piece of 
baſe metal at preſent found was in ſuch a ſtate as to 
make it paſſable; for to make ſuch pieces of baſe 
metal completely reſemble ſhillings, they muſt be 
rubbed, filed, and thrown into agua fortis. 
See the Cafe © HE learned Judge faid, that he thought the firſt 


_ Rex v. count” in this indictment was new and ſingular: 
rin 


O. 1 and upon enquiry it appeared, that it had been now 


Seſl. 1790. jntroduced for the firſt time; and that in two in- 


ſtances which had lately happened, where the in- 


dietment conſiſted of one count only, ſimilar to the 


fecond count in the preſent inditment, the Jury, 


upon ev idence like the * had been directed to 


2 . acquit 


CASES IN CROWN LAW, 355 


in acquit the priſoners. Upon the authority of theſe 1776. 
als two determinations his Lordſhip told the Jury, that 1 
ARRIS and 
lm in his idea the different formation of the indietment Mixiox's 
als could not vary the nature of the offence, and there- CAsx. 
fore they ought to find their verdi&t Not Guilty. 
ere The Jury, however, found the priſoners Guilty on 
ere the firſt count, and acquitted them on the ſecond. | 
de. Tue QuEsTION ſubmitted to the JuDGts was, See Denton's 
his Whether, under theſe circumſtances, the. conviction 2 
han was proper? and they were unanimouſly: of epinian, 1155 
fire, that it was not. 
hts, 
00x, | FE nth — —— 
and V 
have The Kine againſt STEPHEN SELF. Cas 74.) 
1pon A 
the T the Old Bailey in February Seſsion 1776, Ste- l If a maſter, 
theſe phen Self was tried before Mn. SrRIEANY T GLYNN, 3 
good Recorder, for the wilful murder of William King- EW 
ling roſe, his apprentice, by means of famine and harſh Bo 3 
ſilver treatment. death of his 
apprentice, 
ce of Tax final cauſe of the death of the FRI Was a it is. murder. 
ns to mortification in his legs, the ſeeds of which had ori- . 
> baſe ginated from the impoveriſhed ſtate of his blood, 3 Inſt. 48. 91. 
uſt be occaſioned by a long confinement on bread and wa- Wi INE” 
ter in Bridewell. There was ſtrong evidence, how- Palmer, 548. 
ne firſt erer, that neglected chilblains, and a ſeries of very oo _ 155 = 
yular:; ngorous and cruel uſage, which he had for a long eee 122. 
n now time endured from his maſter, had been the efficient 9s is 
wo in- canſe of his deceaſe. | | Hawk 5 
he in- Ir was therefore left to the Jury to conſider from Staund. 17. 


to the I hich of theſe two cauſes the death proceeded ; — — 
Jury, with an obſervation, that if they thought it had 


cted to proceeded from the. paſlive negligence or active ſe- 
acquit M2 verity 


* .. 
— bf , 
$ mY N F & jt 2 7 * 
= * N * oa " "4 * CEN INDE RIES. - "I 
8 OE IV an wb Goes 72ers 
: F 


5 
7 
7 
i} 
5 
i 
l 
E 
3 
v 
i 
4 
4 
+, 
g 
L 
© 
1 
x 
. 
1 
f 
$4 
7 
1 
7 
. 
4 
: 
1 
Ws 
f 
4 
* 
+ 
1 
* 
5 
Fo 
1 
4, 
* 
17 
* 4 
15 
8 
1 4 
OY 
= 
5 
* 
. 
i 
» 
4 
I 
7 
; N 
1 * 
7 
1 
7 
15 
4 
4 
5 
AN 
1 
1 
o 5 
. 
5 
"34 
4 
. 
„ 
1 
**. 
ey 
+. 
Ki 
"0 
$8, 


HENS Ie Oh, 


b r 


— At - 


— Coos 2 — ů — 3 


M 


— 


XR — 2 — Urn. 2 ens nat 
* * 3 — * — 3 + 

> Epcot K 7 rf . Rt Io at N 

£3” . « 4 * — . x: a OS 


Es 


3 ae 
. Ore oh 
wn 


i RS TT OI" DEPEN. 


© OSU TIS 4 
2 . n 
* : N 


1 1 . 
D 


_ > — — x 
. = FA 
_ > 


r 


* 


r 
1 


5 


3 CPR 
. 


SS. WEL yu" af 
© gp 8 a * — — 8 


4 * Re 
3 
— ds 


\ 
' 
Ba 


Stir” s Cask. 


= 


LEES 
r 


accord with 


_ count of it. 


R 
92363 * . * 7 
n 
2 * e 


. CASES 1N c LAW. 


1778. verity of kis maſter, ſubſequent to his conſinement 
in Bridewell, the law would imply malice, and the 
offence would be murder (qa). 

Tux Jury, feeling the atrocioufneſs of the pri- 
ſoner's conduct, but Abubtiiz whether it had been 
the caufe of death, found him guilty of man- 
ſlaughter. The Court heſitated a thort time as to 
the propriety of this verdi& ; but in ſavoreim vitæ it 
was at length recorded, and the cafe referred, by 

the concurrence of Mr. JusTicE Govr.D and Mu. 
Baron HoTHam, to the conſideration of the 

Jupcrs.. | 
This doesnot ThE Jupcrs were clearly of opinion that there 
Mr. luſtice Was no ground for the verdict, for that it was either 
Gould's ac- murder, or no offence at all; but as the Jury had 


not meddle with it; and the priſoner was accord: 
ingly burnt in the hand and diſchar 15 


0 6 — 44 : 4 


Car 75. The KI xo againſt Tron as Joxks. 


The crime Ar the Old Bailey in February: Seſſion 1776, 


f robb 
0s Do Boer Thomes Jones, otherwiſe Froans, was indicted for 4 


mitted by highway robbery. 

obtaining 

money from à man by threatening to charge him with having been guilty of 
ſodomitical Practices. See Donally's Caſe, poſt. Hickman's Caſe, * 


* 


** 1 A 1 4 


0 See the trial of William Wage for the murder of Conſtant 
Frog, his apprentice, for refuſing to allow and give, or to permit 
and ſuffer to be allowed and given, ſufficient food, drink and ne. 
ceſſaries to ſupport life, O. B. February Seſon 1784; and Pat. 
more's Caſe, O. B. February Seſſion 1789. | 
1 The 


thought proper to find it man- laughter, they would 


1 776, 
for 2 


zuilty 0! 


CASES IN CROWN LAW. 
- Tur proſecutor, Mitchel -Newman, who, from the 
evidence of ſeveral witneſſes, bore an extraordinary 


good character, and who was totally unacquainted 
with the priſoner, went on the 29 September 1775, 


to the upper gallery of Covent-garden Play-houle : 
The crowd was great, and in his eagerneſs to get a 


good ſeat, the proſecutor's hand, as he preſſed before 


the priſoner, touched the priſoner” s breeches. The 
priſoner followed Newman to ſeveral parts of the 
gallery, and took his ſeat by him. During the 
play, a young man who ſat on the other fide of 
Newman, aſked him what it was o'clock ? and ſoon 
afterwards the prifoner enquired whether the young 


man was of his company? to which Newman re- 


plied that he was not; and this was all the conver- 
lation that paſſed between them during the play. 
The priſoner followed Newman out of the houſe, 
and as they were croſſing Bow-/treet, ſaid to him, 
+ Wont. you have ſomething to drink after the 
heat?“ to which the proſecutor aſſenting, they 
went together into a public-houſe in Bow-/treet, 
and called for a pot of porter: The proſecutor drank 
the priſoner's health, and then gave him on pot, 
which he took, ſaying, I thank you;” and 
having drank what remained in it to the proſecu- 
tor's health; immediately turned towards him with 
a kind of grin, and aſked him what he meant by 
the liberties he had taken with his perſon in the play- 
houſe? The proſecutor replied, that he knew. of no 
liberties being taken; upon which the priſoner replied, 
Damn you, Sir, but you did, and there were 
* ſeveral reputable merchants in the houſe who 
* will take their oaths of it!” The proſecutor 
being 2 iſed by, and greatly alarmed at this ac- 
M 3 8 cuſation, 
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CASES IN CROWN LAW. 


cuſation, immediately aroſe from the ſeat, and pay- 


ing for the porter, went out of the houſe, ſaying to 
the priſoner, I do not know what you mean by 


all this!“ The priſoner followed him out, and ob- 


ſerving the ſtreet crowded, hallowed out, Damn 


1 


raiſe a mob about you, 


<* vou, Sir, ſtop! for if you offer to run, I will 
and ſeizing him vio- 
lently by the arm, exclaimed, ** Damn you, Sir! 
* this is not to be borne! you have offered an in- 
© dignity. to me, and nothing can fatisfy it!“ — 


The proſecutor, terrified by theſe expreſſions, and 


the manner in which they were - uttered, replied, 
For God's fake, what do you want? What would 
you have me. do?“ A preſent, a preſent you 
muſt make me a preſent,” ſaid the priſoner, 
moderating the tone of his voice. A preſent of 
„% what?” ſaid the proſecutor, —** Come, come,” 
replied the priſoner, “ what money have you ?— 

% how much can you give me now?“ - The prole- 
cutor ſaid, I have but a little; but what I have 
got you ſhall have ;” and he accordingly gave him 
three guineas and twelve ſhillin gs. The priſoner, 
as he took it, aſked him whether it was all. he had? 


and on being anſwered in the affirmative, faid, 


„ Damn it, Sir, this is not enough—I muſt have a 
* further ſum.” The priſoner, during the whole 
of this converſation, held the proſecutor faſt by the 
arm, and thereby defeated the ſeveral efforts he 
made to get away ; but at- length the priſoner ſut- 
fered him. to walk on, he ſtill accompanying him, 
-and keeping tight hold of his arm, and which the 
proſecutor ſwore put him into great fear for the 
-ſafety of his perſon. In this manner they walked 


down Ruſt: reet, into Bridges-fireet, when the 
4 Prisoner 
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CASES IN CROWN LAW. 
priſoner aid, e believe I know you, Sir; I have 
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1776. 


Joves's 


Cao, 


0 « ſome friends at a coffee houſe at the bottom of the 
Ny < ſtreet; if you will go with me there we will then 
b- « ſettle this buſineſs. The proſecutor refuſed to 
an go, and denied to his face that he had ever ſeen 
ill him before, upon which the priſoner gave his arm a 
10- twiſt, and let him go. The proſecutor, however, 
ir! had not run far before the priſoner ran after him, 
in- and overtaking him juſt as he got into Queen. ſĩreet, 
— aſked him if he would meet him the next day at a 
and coffee-houſe near Temple-bar? and on his refuſing 
ied, ſo to do, inſiſted upon knowing his name, and 
ld where he lived; but on the proſecutor refuſing to 
you comply, he ſwore that he would know, and actually 
ner, followed him to the door of his lodgings, where he 
t of called early the enſuing morning, and frightened 
me, him out of a further ſum of forty pounds which was 
12— all the money he had in the houſe. The proſecutor, 
roſe- ſoon after the priſoner left him, went to a friend 
have and communicated to him what had happened, and 
2 him they came to a reſolution to apprehend him, and 
oner, take him before a magiſtrate whenever they ſhould 
had? be able to find him. On the 18th November 1775, 
ſaid, the priſoner, accompanied by another man, found _ 
ave 3 his way, between the hours of ſeven and eight 
whole I oclock in the evening, to the houſe of the proſe- 
by the cutor at Miteham, in Surrey; but being alone, and 
rts he Wil having no warrant, he endeavoured, by affecting 
er ſul- Ml to liten to his demand of more money, to find out 
g him, chere he lived, and the priſoner told him that his 
ich the 


name was Hill Jones, and that he would be eaſily 
for the I found by enquiring for that name in Cateaton- 
walked WF /irect. The proſecutor, accordingly, on the 21ſt 


en the WM November, procured a warrant to apprehend him, 


priſoner _ M 4 5 but 
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CASES IN CROWN. LAW. 


1776. but no ſuch perſon was to be found in n 


| Jones's 
Cask. 


Atreet. On the 5th January following, however, he 


called again on the proſecutor, threatening to im- 


peach his character unleſs he gave him more money; 
but the proſecutor, inſtead of complying, apprehended 
him, and carried him before Str Joun FiELDiNG, 
who, upon examination of the circumſtances, 


committed him to take his trial for a highway 
robbery. The proſecutor ſwore, that at the time he 
parted with his money, he underſtood the threat- 
ened charge to be the imputation of ſodomy; that 
he was ſo alarmed by the idea, that he had neither 
courage nor ſtrength to call out for aſſiſtance; and 
that the violence with which the priſoner had detained 
him in the ſtreet, had put him in fear for the ſafety 
of his perſon. 

Tn Jury upon this nid found the priſoner 
guilty ; but the caſe was reſerved for the opinion of 
THE TWELVE JUDGEs, upon a queſtion, Whether, 
under the circumſtances of this caſe the priſoner 


had been guilty of robbery? 


AND the Judges were of opinion, that although 
the money had been obtained in a fraudulent way, 
and under a falſe pretence, yet that it was a pretence 
of a very alarming nature, . and that a ſufficient 
degree of force had been made uſe of in effecting 
it, to conſtitute the offence of robbery. 
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; | 1776. 


The Kixe againſt Gnvwoo. Casz 76. 


Ar the OW Bailey in February Seſſion 1776, In a threat- 


Archibald Girdood was indicted on 27 Geo. 2. c. 15, ebnete 


and tried by a Jury of the county of Middleſex, for muſtbedire& 


d plain; 
feloniouſly ſending a certain letter in writing, with Ko * 


the fiẽtitious letters of J. V. thereto ſubſcribed and dee. of 


e letter, 


ſigned, to one John Edridge, of David-ſtreet, Ber ke- chough ſeal- 


ley-ſquare, threatening to kill and murder him the ed, is exi- 


da of a 
The contents of the letter were As fol- knowledge 
of its con- 


tents, and 


the offend 
* ebruary 9, 1776. ; the inde 


© T aw forry to find a gentleman like you would une unt 
be guilty of taking Mac Allefler s life away for proſecutor 
e the ſake of two or three guineas ; but it will not Man 
be forgot by one who is but juſt come home to 88 
revenge his cauſe. This you may depend upon, 1 Burn, 293. 
whenever I meet you, I will lay my life for him 4 "aa _ 
in this cauſe. I follow the road, though I have 
been out of London; but on receiving a letter 
from Mac Allefter before he died, for to ſeek re- 

** venge, I am come to town. I remain a true 


* friend to Mac Alleſter. 


ſaid John. 


low :— 


4 n., 


A 


10 
1 
«c 


« 


cc WP IT. 27 
Ir appeared in evidence, that the priſoner had 
delivered this letter, ſealed up, to one Elizabeth 
Robinſon, at the gate of Newgate ; that ſhe imme- 
diately carried it to a Penny-Poſt-Office in Newgate- 
fireet, from whence it went regularly, as it was 
directed, to the proſecutor in David-/reet, Berkeley- 
ſquare ; but there was no proof that it was the pri- 
3 | ſoner's 
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1776. ſoner's hand-wri iting, or that he was acquainted with 
— its contents. Fj 
* NMX. Ba Ro Horn Abt left it to the Jury, Fixh 
1 Whether, from the fact of the priſoner” s having de- 
livered the letter to Elizabeth Robinſon, they be- 
lieved that he knew the contents of it? Secondly, 
Whether they thought the terins of the letter con- 
veyed an actual threatening to kill or murder? 

Ty they were of opinion that it did, and that he 
knew the contents, they ought. to find him guilty ; 
but if they thought that he did not know the con- 

tents, or that the words might 1mport any thing 
leſs than to kill or murder, they a to _ 
the priſoner. 
Iux Jury found the Wi G alles but the 
judgment was reſpited, and the following points 
ſubmitted to the conſideration of THE TWELVE 


i 5 Jvopeks. | 
* 1 * Fir, Wuxrnrn there was ſuſlicient evidence to 
iN be left to the J ury of the Spies] 8 ſending the letter, 


knowing . the, contents ? | 

Secondly, WHETHER there was n evidence 

of its Purporting to be a letter threatening to kill or 
-mutger? - 

Thirdly, WHETHER his pr ifoner was 1 tried 
by a Midleſer Jury, the letter having been deli- 
vered by the priſoner in London, and put into a Poſt- 
Office in London by another perſon, from whence 
the proſecutor received it in Middleſer ? 

Ox the firſt day of the enſuing Eaſter Term, the 
Jopers, being aſſembled at Serjeants-Inn Hall, 
were unanimouſly of opinion, an the convietion 
was right. | 

Tar priſoner was executed. 


The 


CASES IN CROWN LAW. mm 
1776. 


The KING. againſt GARLAND. Cask 77. 


AT the Gaol delivery holden- at the Caſile of An out-houſe 
Taunton in and for the county of Somerſet on the 2 
13th March 1776, before MR. BARON EYRE and manſion by 
Mn. BARON HornAM, William Garland was indicted op tr nk 
for burglariouſly breaking and entering the dwelling- = wide, 
houſe of George Shaw with intent to commit A 8885 pig 
felony. 7. 
Tre Jury found the following verdict: . That not within 
« the priſoner broke and de in the night- nn 
„time, an out-houſe in the poſſeſſion of George 8 
«Shaw, and occupied by him with his ſaid dwel- Kely. 27. 52. 
« ling-houſe, and ſeparated therefrom by an open 1 k BI. Com. 
* paſſage eight feet wide, with intent to com- 245. 
„mit a felony: That the ſaid out-houſe is not 
connected with the ſaid dwelling-houſe by any 
fence incloſing both the ſaid out-houſe and 


0 dwelling-houſe, but whether,” &c. 


Turs caſe was referred to the conſideration of the 
TvpcEs; and they were unanimouſly of opinion, 
That from the manner in which the Jury had found 
the facts, it was impoſſible to conſider this out- 
houſe as part of the dwelling-houſe ; and therefore, 


28 the burglary was the only offence charged in the 


indictment, the e muſt be acquitted (a). 
| The 


— 


— * 


(a) Domus man/ionalis doth not only include the dwelling-houſe, 
but alſo the out-houſes that are parcel thereof, as barn, ſtable, 
cow-houſes, dairy-houſes, if they are parcel of the meſſuage, 
though they are not under the ſame roof, adjoining or contiguous 
to it. Co. P. C. 67 Dalton, 254. 1 Hale, 558. And it was 
agreed 
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2 CASES IN CROWN LAW. 
1776. 
CMI 78. The Kino againſt Hart. 


222 Ar 9 the Lent Aſſizes for the er of Worceſter 
inſtead of 1776, Thomas Hart was tried for forging a bill of 


«« received, 


is not fatal; exchange, which was ſet forth in the indictment 


and the ©© as follows (that is to ſay),” 


wor oye £ 
een (tes. No. 215. 1.42 00 00. Hur, April 24, 1775, 
« is to ſay) 


do not bind *© Two Months after date, pleaſe to pay to, Mr. 
the party to 44 


1 Thomas Jones, or order, the ſum of Forty-two 


gital. Pounds, Value received, and place the ſame to 
Salk. 660. Account of | 
* 231. | gh Grone 8 


Ns 1 Meſſrs, Halliday & Co. Bankers, London.” 
Cowp. 2299. 


2 Hawk.616. | 
IA with intention to defraud one John Griffith. There 


Powel's Caſe, Was a ſecond count, for uttering it with the like in- 
ante, p. 90. 
May's Caſe, tention. 


on. 57  WHex the bill was produced. in 8 it ap- 
ante, 158, Peared that the word received was ſpelt reiceod, and 
| it was of courſe objected, that this variance was 
fatal; for although the two words have the ſame 


found, yet as the proſecutor had undertaken by the 


—” 


— 


agreed by ALL THE HE in time of IL. C. J. Hyde, that the 
breaking and entering, in the night-time, a Bake-houſe, eight ot 
nine yards diſtant from the dwelling-houſe, and only a pale reach. 
ing between them, was burglary. Caſle's Caſe, 1 Hale, 558. But 
if the out-houſe be far remote from the dwelling-houſe, ſo as not 
to be reaſonably eſteemed parcel thereof; as if it ſtand a bow-ſhot 
of, and not within ar near the curtilage of the chief houſe; it i 
not domus manſionalis, nor any part thereof. Year-Book, 2 Edæu. b. 
Bro. Cor, 180. 1 Hale, 559. See alſo Green's Cafe, Old Bail), 
February Seff. 1789, before Mx. Banox Tuonrson, and Ms. Jus. 
ier GRosf. 
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words *©* as follows (that is to Jay)” to recite e the 1776. 

the bill Secrndium tenorem, he was bound to do'it ; 
| _ HarT%Casz 

literally and preciſely. an 


Ir was left with the J ury to nner h they Strange, 889, 


thought the two words imported one and the ſame where on 


« nul tiel re- 


thing; and they found the priſoner Guilty; but « ora” 
the judgment was IO for the opinion of the Pleaded 


* grave.” 
Judges. N 8 
was held no 

TuE J UDGES conceived it to > a proper queſtion been knen 


| 


for the Jury; for conſidering it as an abbreviation, 2 idem 
yet if it meant only the ſame word as that uſed in“ 1 
the indictment, it would not vitiate, for then It 

could only mean the ſame thing. Mn. Jvsrict 

G0 up ſaid, he conſidered it as the ſame word, 

only miſ- ſpelt, and that there was not a poſſibility 

of miſtaking it for any er word in the Engliſh 
Language. C74 


The Ducurss of KincsTox's-Cas, Cas 79. 


IN THE HOUSE OP PEERS, APRIL 1776. 


EL1Z4B BETH CHUDLEIGH, Aüughter of Co- A ſentence of 
lnel Thomas Chidleigh, of Chelſea College, Is 


Was not conclu- 


married to the Honourable Auguſtus John Heroey e on 
on the Ath of Auguſt 1744, at the'pariſh-church of! indiementef 
bi f 
Lain ton, in the county of | Southampton, as appears its validity. 
by the regiſter of that place. On 9th Novem- may be im- 
ber 1768, the inſtituted a ſuit of JaAitation of Pacheds 28 


aving been 
Marriage againſt Mr. Herve in the Confiſtory ae by 
Court of the Biſhop of London; and on the 10th * 
February | 1769, ſentence was pronounced, That, peereſa 


— of clergyable felony ſhall be 2 without burning or 1mpriſon- 
ent 


e the 


ASE IN CROWN LAW. 


the ſaid Elizabeth Chudleigh was and now is 4 
t a Spinſter, and free from all matrimonial con- 
tracts and eſpouſals with the ſaid Augiſtus John 
Hervey. On the 8th March 1769, Miſs Chud- 

teigh was married, by ſpecial licence from the Arch- 
biſhop. of Canterbury, to EvELynN PiERPoixT, 

Duke of Kingſton, And on the 9th January 1775, 
an indictment of polygamy was found at Hicks's 

Hall, That Elizabeth, the wife of Auguſtus Jo 

7 * Heroey, Eſq. of Hanover-ſquare, in the county 
«© of Middleſer, being then married, and then the 
wife of the ſaid Auguſtus, feloniouſly did many 

* and take to huſband EveLyN PIERTOIxT, Dule 
* of Kingſton, the ſaid 4 uguſtus Jokn Hervey 
© being then alive, &c.” 

Ox the 18th May 1773, a writ of FOES Was 
granted by Lord | Mansfield to remove the proceed. 
ings into the Court of King's Bench ; but this writ 
was ſuperſeded; and on 11th November 1776, 
another writ of Certiorari, ſigned © York,” ifſued 
to remove the PRs. betore the Te in Par- 
hament. 

Ox the 15th April 1776, a cs was di. 
rected to Henry Earl Bathurſt, Chancellor, ap 
pointing him Lord High Steward of Great Britain 
and authorifſing him to try the ſaid indi&ment. 
The Lords came on the ſame day from their oun 
houſe into the court erected in Weſtminſter-hall; 
and Her Gracz, who had been admitted to bai, 
appearing at the bar, was deſired to kneel, and in 
that poſture ſhe was arraigned by the Lord Hig! 
Steward. The indictment was then read by the 

Clerk of the Crown, to which the priſoney pen 
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- Tus Duwe OF (ERIN Amatiodiaiteſy ſub-. 1776; 
mitted to the Court, that as her ſuppoſed marriage 
with Mr. Hervey was the ground of the preſent 8 
charge againſt her, the ſentence of the Conſiſtory C=. 
Court, pronouncing her free from all matrimonial 
contracts and eſpouſals with him, remaining unre- 
verſed and unimpeached, ought to be concluſive; 
and that no other evidence ought to be received or 
tated againſt. her I ſuch ann mar- 
riage. . 

Tax whole of the gs in the kecleſſaſti (1) For the 
cal Court, from the libel to the ſentence, were read; Crown. 

Mr. Att. Gen. 
and the queſtion, Whether the ſentence was con- Mr. Sol. Gen. 
cluſive or not, was very elaborately argued by the _ - Vo 
Counſel on each ſide (1); but the 1 ordered the Pr. Harris. 
trial to proceed, and after a hearing of four days, cog = 


pronounced the priſoner Gurr.Ty.  . Mr.Wallace, 
Mr. Mans- 


Is conſequence of this verdict, ſeveral queſtions feld, 
vere ſubmitted to the convbleſition of THE TWELVE Pr. Dr. Cal. 
JunGts, and the following points were reſolved. Br. Wynne. 
Pirft, Tnar a ſentence of the Spiritual Court : 
wainſt a marriage, in a ſuit for jactitation of mar- | 
nage, is not concluſive evidence, ſo as to ſtop the 
Counſel i for the Crown from proving the laid mar- 
nage in an indictment for polygamy. | 
Secondly, Tmar; admitting the 0 to be 
concluſive upon ſuch indictment, the Counſel for 
the Croun may be admitted to avoid the effect 
of ſuch ſentence, by proving the ſame to have been 
obtained by fraud or colluſion. | | 
Thirdly, Tuan by the ſtatute 1- Edw. 6. c. 12. 
16. 4 Peer, convicted of a clergyable felony is in- 
uled to his immediate diſcharge, without. reading 
or burning in the hand, or being liable to impri- 


ſonment 


2 an 5. 
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1776. ſonment by the 18 Eliz. c. 4. ſ. 3. AnD THAT this 

. privilege given by ſtatute being ſuch as may be en- 

Eisgsros's joyed by a Peereſo, is by operation of law commu- 

Cask. nicated to her, and puts her in the ſame ſituation as 

a Peer. The conſequence of which is, that a 

Peereſs convicted of a clergyable' felony, praying 

' the. benefit of this ſtatute, is not only excuſed from 

capital puniſhment, but ought to be immediately 

tacks. diſcharged; without being burnt in the hand ad 

c. ö. and the liable to any impriſonment. | 


19 Geo. 3. | 
2 4. f. 3. Dar en was GA diſcharged. 
Cao. - The Kins againſt Joun BROWN. 


Manſlaugh- Ar the Summer Aflize in 1776, for the County 

wag of Jom Brown was tried and convicted, 
hefare Mr. JusTicE (x9VED, for the. wilful murder 
of John Moncaſter. ; 

Y Ir had been argued. by the Wide s Counſel, 
that the offence was only Manſlaughter, and the 
1 learned Judge concurring in that opinion had fo 
oſter, 278. directed the Jury; but they thought fit to find the 

14 Ray. priſoner guilty of murder, and perſiſted in their 


3. 55. 
1 Hale, 4 


4 Bl. y; hay 
186. 191. 


1496. verdict. Sentence of death was accordingly paſſed 
— "lg upon him; but he was reprieved from execution. 


1 Hawk. P. C. until the evidence which had been given. againſt 
ow him was ſubmitted to the conſideration of Tut 
TwELVE JuDGEs ; and on the ſirſt day of the en- 
ſuing Michaelmas Term, the cafe was ſtated at Ser- 
jeant's-Inn Hall to the following effect: 
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Tur Cas. The priſoner was a common ſoldier 
in a regiment of foot commanded by Captain Peter 
Hunter, -artd was, at the time mentioned in the in- 
dictment, on a recruiting party at Sandgate. In this 
character he had behaved during the courſe'of five 
years with great propriety as a ſoldier, and with good- 
nature and humanity as a man. On the 26th June 
1776, he went with ſeveral of his comrades into a 
public-houſe in Sandgate, kept by one Meggiſon, to 
drink. This was between one Ind two o'clock in the 
morning. A quarrel aroſe ſoon after between the 
ſoldiers and a number of keelmen who were in the 
houſe. They went out into the ſtreet, and a violent 
affray enſued, which occafioned a tumult of men, 
vomen, and children. Between two and three 
oclock one of the ſoldiers was ſeen ſtripped, and a 
party of five or ſix came up, fell upon him, and 
beat him cruelly. A woman called out from a win- 
dow, ** You rogues! you will murder the man!“ 
The priſoner, who had before, with his ſword in 
the ſcabbard, driven a part of the mob down the 
ltreet, returned; when ſeeing his comrade thus 
uſed, he drew his ſword, which he brandiſhed in 
the air, and deſiring the mob to ſtand clear, ſaid, 
There it is, I'll ſweep the ſtreet.” The mob 
preſſed in upon them, and he ſtruck at them with | 
the flat ſide ſeveral times. The mob then fled, and 
he purſued one of them down the ſtreet to a place 
called THE" SWELL. The ſoldier who was ſtripped 
got up, and ran into a paſſage to ſave himſelf. The 
Miner returned, and aſked if the; had murdered 
lis comrade. The people came back and affaulted 
bim ſeveral times, and then ran from him. He 
bmetimes brandiſhed his ſword, and then ſtruck 
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andere, LoD MANSFIELD, for forging a promiſſory note, 
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1776. fire with the blade of it upon the ſtones of the 

A ſtreet, calling out to the people to keep off. At 
Casz 80. this time the deceaſed, who had a blue jacket on, 
and might be miſtaken for a keelman, was going 

along about five yards from the ſoldier; but, before 

he paſſed, the ſoldier went to him, and ſtruck 

him on the head with his ſword. The deceaſed ran 

ſome paces and fell down, roſe again, ran a fey 

paces further out of the priſoner's fight, fell down 

again, and immediately expired. The mob ran 

into the paſſage near THE SWELL. The ſoldier ſaid 

he had been badly uſed; and it was the opinion of 

two witneſſes, that if he had not drawn his ſword, 

they would both of them have been murdered.” 

Tut Jupexs were clearly of opinion, That it wa 

only manſlaughter. 


Cast81., Ihe KixG againſ{ WILLIAM AKEHURST. 


poſed drawer 
of a promiſ- in the year 1776, William Akehurſt was tried before 


ſory note, 


and not pay- payable to the ſaid William 4 kehurſt. 
able 70 order, | | 


having re. IT appeared in evidence, that the note was not 
_—_— g& made payable fo order ; that the prifoner had paid 
nera . . 

from the it away to a perſon in part diſcharge of a debt 


belder, isa which had been long contratted ; but that he had 


competent 

wirneis to 0, indorſed it. 

— Oo Tu holder of the note gave a general releaſe 

8 . Y to the drawer of it, whoſe name was charged to be 
. 


Taylor, poſt. forged; and the aue was, Whether ſuch ſup 
poſed 
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poſed! drawer was, under this releaſe, a competent 1776. 
witneſs to prove the forgery ? 

Lord MaNnsFIELD, after the point had been ds- 
bated at the bar, received the evidence, and the 


ArEHuRsT'S 
Cass. 


pr iſoner was convicted. 


Tux priſoner received judgment, but was not ex- 


ecuted. x 


The KING againſt Jonx ALrorD. Carne 


Tus was an indictment at the Summer Aſſizes An jngia- 


for Somerſet 1776, for perjury, in a cauſe which _— yy 
had been tried at a previous Aſſize. In the caption Afize may 


allege the 
of the indi&tment the names of both the Juſtices err pi I 


then in the commiſſion were mentioned ; and then n taken 
it went on, ©* And the Jurors aforeſaid, now here 5 
worn, on their oath aforeſaid do further preſent, the commil- 


* that at the ſaid trial fo then and there had as = — 
* aforeſaid, John Alford, Sc. appeared as a witneſs re 
upon the ſaid trial, and was ſworn, and took his caption. 
corporal oath before the Honourable Edward 

* Willes, one of the Juſtices aforeſaid, on the 

Holy Goſpel of God, &c. (he the ſaid Edward 

* IVilles then and there having competent authority 

to adminiſter an oath to the ſaid John Alford in 

that behalf,” &c.) It then ſet forth the evi- 


dence, before the ſaid Edvard IV les, and aſſigned 


— 


* 


-- 


« 


the perjury. 


Taz Jury found the priſoner guilty; but Mu. 
Bano ExRE, who tried the indiétment, expreſſed | 
lome doubt, Whether one Commiſſioner of Aſſize 


N 2 | alone 
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CASES IN CROWN LAW. 


alone had competent authority to adminiſter the 
oath ; and therefore conceived the indictment ought 
to have alleged, That the oath was taken before 


both the Juſtices then in the commiſſion. 


ANOTHER doubt alſo aroſe, Whether the evidence 
maintained the indictment * the ni prius record of 
the cauſe, in which the perjury was committed, 
ſtating in the uſual form, that the trial Was before 
both the J udges. 

Tux caſe was therefore reſerved ; and on the firſt 
day of Hilary Term 1777, uk Jo pos were una- 
nimouſ]y of opinion, That the conviction was good. 


The KING bau Wi ILLIAM Snow. 


- 


12 following caſe was ſubmitted to 5 conſide- 


ration of THE TWELVE JUDGEs, at Serjeants-Inn 
Hall, on the firſt day of Michaelmas Term 1776, by 
Ms. JusTiIce Wilts. | 12 5 
Ar the preceding Summer Aſſize for Northampton, 
Millium Snow was indicted for the murder of Thom. 
Palmer. It was queſtionable from the evidence, 
whether the crime amounted to murder, or to man- 
ſlaughter; and Mr. Serjeant Vaughan, at the re- 
queſt of the learned Judge, came into court, and 
argued the point of law in favour of the priſoner 
with great ability. The Jury, however, thought 
that there appeared to be an implied malice in the 
priſoner's behaviour, and they accordingly found 
him guilty of murder. But the judgment was re- 
ſpited, in order to take the opinion of the JupGEs, 
| Whether 
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Whether this conviction was warranted by the cir- 


cumſtances of the caſe ? 


CASE. Milliam Snow was a ſhow-maker: and 
Thomas Palmer a labouring man. They. lived in the 
fame neigbourhood, and at no great diſtance from 
each other. On the afternoon of the day mentioned 


in the indictment, the priſoner, very much intoxi- 


cated by liquor, paſſed accidentally by the houſe of 
the deceaſed's mother, while he was thatching an 


adjacent barn. They entered into converſation ;- 
but on the priſoner's abuſing.,the mother and fiſter 
of the deceaſed, very high words aroſe on both 


lides, and: they placed themſelves in a poſture to 
fight. The mother of the deceaſed, hearing them 
quarrel, came out of her houſe, threw water over 


prevented them from boxing. The priſoner went 
into his own houſe, and in a few minutes came out 
again, and ſet himſelf down upon a bench before 
his garden gate, at a ſmall diſtance from the door 
of his houſe, with a ſhoe-maker's knife in his hand, 
with which he was cutting the heel of a woman's 
oe. The deceaſed, having finiſhed his thatching, 
was returning in his way home by the priſoner's 
houſe. On paſſing the priſoner as he ſat on the 
258i the deceaſed called out to him, „Are not 

* you an aggravating raſcal?“ The priſoner replied, 
What will you be, when you are got from your 
* maſter's feet?' On which the deceaſed ſeized the 
priſoner by the collar, and dragging him off the 
bench, they both rolled down into the cartway. 
While they were ſtruggling and fighting, the priſoner 
underneath and the deceaſed upon him, the deceaſed 


cried out, “ You rogue, what do you do with that 


$ & 4 Kknife 


the priſoner, hit him in the face with her hand, and 
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1776. * knife in your hand?” and made an attempt to ſe- 
ee cure it; but the priſoner | kept ſtriking about, and 
Casz. held the deceaſed ſo hard that he could not diſen- 
Edw. z. gage himſelf. The deceaſed, however, made a vi- 
der 126. Sorous effort, by which means he drew the priſoner 


pl. 433. from the ground, and during this ſtruggle the pri- 
| ſoner gave a blow; on which the deceaſed immedi- 
ately exclaimed, ** The rogue has ſtabbed me to the 
heart, I am a dead man!” and expired. Upon 
inſpection it appeared that he had received three 
wounds; one very ſmall on his right breaſt ; another 
an the left thigh, two inches deep, and half an inch 
wide; and the mortal wound on his left breaſt. 
Tux Jup6xs, after great argument and conſide- 
ration, determined, That the offence was man- 
ſlaughter only. 


Cask 84. The KING againſt Lavey and PARKER. 


2 oe Ar the Old Bailey in December Seſsion 1776, 

878 or. 1 William Lavey and Elizabeth Parker were indicted 

metal by before Mr. Baron HorHAu, on the 8 and 9 Will. 

I 3. c. 26. ſ. 4. for feloniouſly and traitorouſly co- 

colouring louring with a waſh, and materials producing the 

2 Will 1 colour of ſilver, one round blank of baſe metal, of 

c. 26. . 4. a fit ſize and figure to be coined into counterfeit 

| milled money, reſembling the filver coin of this 
kingdom called a ſixpeuce. | 

Tux Jury found the priſoners guilty upon very 

clear and ſatisfactory evidence; but it appeared that 

the colour of ſilver was produced by melting a fwall 


portion 


) ſe- 
and 
iſen- 
a vi- 
oner 
pri- 
nedi- 
) the 
Jpon 
three 
other 
inch 
nſide- 


man- 


1776, 
dicted 
) Will. 
ly co- 
ng the 
tal,. of 
aterfeit 
of this 


n very 
ed that 
a ſmall 
portion 


| | CASES IN CROWN LAW. 


portion of good filver with a large portion of baſe 
metal, and throwing it, after it had been cut into 


round blanks, into aqua Fortis, which draws to the PaK ZuA 
ſurface whatever ſilver there is in the compoſition, S. 


and makes it aſſume the colour and appearance of - 
real ſilver. A doubt therefore aroſe, Whether this 
was *©* colouring with a wath and materials,” within 
the meaning of: the ſtatnte? or, Whether the legiſ- 
lature did not intend ſuch a colouring only as 15 _ 
duced by a ſuperficial application? | 

Uro this doubt the queſtion was referred to the 
conſideration of the Judges. The words of the Act 
are, that whoſoever ſhall colour, gild, caſe over 
with gold or ſilver, or with any waſh, or materials 
producing the colour of gold or filver, any coin 
* reſembling any of the current coins of this king- 
dom, or any round blanks of baſe metal, or of 
*« coarſe gold, or coarſe ſilver, of a fit ſize and 
figure to be coined into counterfeit milled money 
* reſembling any of the gold or filver coin of this 
kingdom, ſhall be guilty of high treaſon.” And 
they were unanimouſly of opinion, That this pro- 
cels of extracting the latent ſilver from the body to 
the ſurface of the baſe metal by the power of agua 


fortis, was a colouring within the words, materials 


producing the colour of filver,” 

The Judges in Hil. Term. 1777, unanimouſly held 
the conviction right; and the priſoners recely cd 
ſentence of death accordingly. 
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Care 5 The KinG again Doc ron Popp. 


An accom- AT: the Old Bailey in Febuary Seſſion 1777, WII- 
plice may 


give eri. LIAM Dopp, Doctor of Laws, was indicted on the 


1 « 7 2 ſtatute of 2 Geo. 2. c. 25. for forging a certain pa- 
to ſupport an per writing, purporting to be a bond in the penal 
N ſum of 84007. and to be ſigned by the Earl of 
particeps eri. Cheſterfield with the name © CursTERFIELD,” and 
—_ _ 4 to be ſealed and delivered by the ſaid Earl: axy 

is good, al- ALSO, for forging a certain paper writing, purport- 
anew ing to be an acquittance and receipt for money (to 

was not pre- wit) 42007. and to be ſigned by the ſaid Earl of 

oy 8 Cheſterfield with the name CHESTERFIELD.” 

23 8 THz indictment conſiſted of eight counts, charg- 
and was car- ing the priſoner with having knowingly uttered and 
Ro een publiſhed as true the ſaid paper writings ; and laying 

the Grand the offence to have been committed with, an- inten- 


Jory © ö a tion to defraud, firft, the Earl of OO and 
Hon ſecondly, Mr. Henry Fletcher. 

mg si Tux names of William Dodd and one Fane Nobert. 

ſon were ſubſeribed both to the bond and to the rc: 

ceipt, as atteſting witneſſes of the ſignature Cuts 

„ TERFIELD.” The proſecutors charged them with 

being equally guilty of the forgery; and from the 

evidence which was given againſt them on their ex 

mination hefore the magiſtrate, ke committed them 

to Newgate as principals in the ſame felony ; and 

—_ bound the Earl of Chefierfield and other witneſles in fon 

| a recognizance to appear againſt, and e both bug 

of them as principals in the fame degree. ; 

5 | A B1LL of indictment was preferred at the enſuins 60 

_ = Seſhon at Hicks's Hall, bctore the Grand Jury % Ho 
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CASES IN CROWN LAW: 


the county of Middleſex, wt Wi uliam Dodd 
only; and the agents for the proſecution obtained an 
order from Mr. Degcon, the Clerk of -th& -Arraigns 


at the Old Bailey, dated the 19th' February 1777, 


185 


1777. 
Dopp's 
Cask. 


and directed to the Keeper of Newgate; cominand- 


ing him to carry Lewis Robertſon before the Grand. 
Jury at Hicks's Hall, for the purpoſe of giving evi- 
dence in ſupport. of the indictment againſt //illiam 
Dodd; and by virtue of this order he was removed 
to Hicks's Hall, and examined before the Grand Jury 
accordingly. The bill was found © a true bill,” and 
the name of Lewis Robertſon indorſed among others, 


on the back of it, as a witneſs for the Crown. On 


the 21ſt February, the Juſtices of Gaol Delivery at 
the Old Bailey, being informed of the order which 
Mr. Deacon had made, and of the tranſaction which 


had taken place in conſequence of it, made another 


order, declaring that the order of the 19th February 
had been ſurreptitiouſly a and tat; it was 
legal and void. 


Doctor Dopp, on his being called to arraign- 


ment on this indictment, ſubmitted to THE Court, 


That as Lewis Robertſon was in cuſtody under a legal 
warrant of commitment, as a principal in the offence 


| with which he was charged, and, without having 


been admitted a witneſs for. the Crown by any legal 
authority, had been carried before and examined by 
the Grand Jury, by virtue of a ſurreptitious and 
illegal order, the indictment agaiuſt him had been 
found upon improper evidence, and therefore he 
ought not to be compelled to plead to it. 

Tux point was argued before Ms, JusTICE 
GourD, Ms. JusTics WIIIESs, and Mn. Baron 
HorhAu, by Mr. Howarth, Mr. Cowper, and Mr, 


Buller, - 
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186 CASES IN CROWN LA. 


1777. Buller, Counſel for the priſoner; and by Mr. Man 

Do” field and Mr. Davenport, for the Crown. 

Case. IT was however ultimately agreed that the trial 
ſhould proceed; and, on the Jury finding the pri- 
ſoner GurLTy, the ſentence was reſpited, and the 
queſtion ſubmitted to the conſideration | of THE 
TWELVE JUDGES. 

Ox the firſt day of May Seſſion Mi Mk, 
JusTicts AsToN delivered the reſult of their con- 
ference to this effect: The Judges have met, 
* and have fully conſidered the whole matter of 
this objection; and they are unanimouſly of opi- 
© nion, That the neceſſity of ſome proper authority 
*© to carry a witneſs, who happens to be in cuſtody, 
„before the Grand Jury to give evidence, regards 
© the juſtification of the Gaoler only; but that no 
objection lies upon that account in the mouth of 

the party indicted; for in reſpect to him, the 
finding of the bill is right and according to law. 

% WHETHER a private proſecutor, by uſing an 

accomplice in or out of cuſtody as a witneſs, gives 

(1) See the ©f ſuch a witneſs a plea not to be proſecuted (1), or 


caſe of Mrs. «© can entitle the proſecutor himſelf to have his re- 


Rudd, ante, k : l | 
138. cCognizance diſcharged, is a matter very fit for, 


s conſideration, under all the circumſtances of the 
particular caſe whenever that queſtion ſhall ariſe; 
but it is a matter in which the party indicted has 
no concern, nor can he make any legal objection 
** to the producing ſuch a perſon as a witneſs; for 
the accomplice is, againſt him, a legal and a 
competent witneſs; and ſo was Lewis Robertſon 
upon the bill of AO n OY this « oc- 
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CASES IN CROWN LAW. 187 


« THE JuDGEs therefore are 'of opinion, That 


| 1777. 
the proceedings upon that indictment were legal, ae, 
% and that the priſoner was Convicted according to 88 


% law.” 

SENTENCE of death was paſſed upon the priſoner, 
on the laſt day of the Seſſion, and he was executed 
at Tyburn accordingly. 

Tart EARL oF CHESTERFIELD was produced as The ſuppoſ- 
a witneſs on the trial, to prove that the name e 


| | a forge 

* CHESTERFIELD” was not his ſignature; and on bond, veing 
producing a releaſe from Mr. Henry Fletcher, the wen 6 
ſuppoſed obligee of the bond, he was admitted to Is © CON 


t witneſs, 
pe, his evidence. 9 


The KixG 17 PLATT. Cs 86. 


Oo Bailey February Seſſion 1777. The W priſoner 
had been committed to the Gaol of Newgate on the fonmitted 


e for high 
23d January 1777, by virtue of the following war- treaſon in 
. North Ames 
| only triable 
4 Ng To the Keeper of his Majeſty's before the 
to wit. 5 Gaol of Newgate, or his Deputy. — 2 


, : . | | ſpecial com- 
„ THEsz are in his Majeſty's name to authoriſe — cans 
* and require you to receive into your cuſtody the nat bs ad. 


A mitted to bail 
body of Nbeneger Smith Platt, herewith ſent you, under the 


charged before me, upon the oaTn of Richard we DE 15 


' Seriven and Samuel Burnet, with HIGH TREASON _ of Gaol 
elivery, or 


at Savannah in the Colony of Georgia in North diſcharged 
America. And you are to keep him ſafe, until x 2 
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CASES IN CROWN LAW. 
©. he ſhall be delivered by due courſe of law; and 


e for ſo doing this ſhall be your ſufficient warrant. 


„ W. ADpDINGToON.” 


By the HABEAS Coxrus Act, 31 Car. 2. c. 2. ſ. 7. 
it is enacted, That if any perſon or perſons com- 
© mitted for high treaſon or felony, plainly and 
& ſpecially expreſſed in the warrant of commitment, 
* upon his prayer or petition in open Court, the 
e firſt week of the Term, or jir/t day of the Seſſions 


© of Oyer and Terminer, or General Gaol Deli- 


very, to be brought to his trial, ſhall not be 


indicted ſome time in the next Term, Seſſions of 


„ Oyer and Terminer, or General Gaol Delivery, 
after ſuch commitment, it ſhall and may be 


© Jawful to and for the J udges of the Court of 


King's Bench, and Juſtices of Oyer and Ter. 
miner, and General Gaol Delivery, and they are 
hereby required, upon motion to them made in 
open Court, the laſt day of the Term, Seſſions, 
{© or Gaol Delivery, either by the priſoner or any 
one on his behalf, to ſet at liberty the priſoner 
upon bail, unleſs it appear to the Judges and 
© Juſtices upon oath made, that the witneſſes for 


© the King could not be produced the ſame Term, 


Seſſions, or General Gaol Delivery: and if any 


{© perſon or perſons committed as aforeſaid, upon 


*© his prayer or petition in open Court, the firlt 


«© week of the Term, or firſt day of the Seſſions of 
«© Oyer and Terminer and General Gaol Delivery, 


„to be brought to his trial, ſhall not be indicted 
© and tried the ſecond Term, Seſſions of Oyer and 
** Terminer, and e Goal Delivery, after his 
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CASES IN CROWN LAW. 189 


„ committment, or upon his trial ſhall be acquitted, 1777 


he ſhall be diſcharged from his impriſonment.” 
PROVIDED, * That if any perſon or perſons 


PLArr's 
CASE. 


« at any time reſident. in this realm, ſhall have 


committed any capital offence in Scotland or Tre- 
and, or any of the Iſlands or Foreign Plantations 
of the King, his heirs or ſucceſſors, where he or 
ſhe ought to be tried for ſuch offence, ſuch per- 
*« fon or perſons may be ſent there, to receive ſuch 
* trial, - in ſuch manner as the ſame might have been 

© uſed before the paſſing of this Act.“ 


Bor by the ſtatute of 35 Hen. 8. c. 2: it is enacted, See 33 Nan 


That all treaſons committed out of this realm of * © 23: F 
England fhall be enquired of, heard, and deter- 
% mined before the Court of King's Bench, or elſe 
before ſuch commiſſioners, and in ſuch ſhire of 
* the realm, as ſhall be aſſigned by the King's com- 

* miſſion,” &c. 155355 | 

To enable the priſoner to procure his diſcharge 
under the Habeas Corpus Act, he preſented his pe- 
tition to THE CouRT of Oyer and Terminer, and 
General Gaol Delivery (1), at the Old Bailey, on (1) Mr. Juſ- 
the firſt day of the February Seſſion next after his _ Tales 
commitment; and no indictment having been pre- Willes, 
terred againſt him, nor any affidavit made that the conan 


Perryn, 
vitnefſes for the Crown could not be produced or erjean 
during that Seſſion, he prayed (2) on the laſt day of oe on Bp 
the Seffion, that he might be admitted to bail and (2) See Bar- 
liſcharged. But a queſtion aroſe on the form of his 3 Provey 
commitment, Whether the Court of Gaol Delivery pendix to the 
by their general power under the commiſſion, or by 64 NO 
their ſpecial power under the Habeas Corpus Act, had 
uſficient authority for this purpoſe? and the queſ- 
tion was argued by Mr. Howarth and Mr. Alleyn for. 
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"ns. CASES IN CROWN LAW. 
1777. the priſoner, and by Mr. ene ere (3) and 


— Mr. Wallace for the Crown. 

G. Fon rr PRISONER. Juſtices of Gaol Deliver 
(3) Edward have by the common law juriſdiction in high treaſon, 
1 by virtue of the generality of their commiſſion; the 

8 words of which include all priſoners alike without 
(4) In the exception mw This is confirmed by the ſtatute of 
modern o 1 Edw. 6. c. 7. which enacts, That in all cafe 
Gaol Delive- ©© where any n ſhall have been found guilty of 
or — any manner of treaſon, and reprieved before 
N judgment, ſubſequent Juſtices of Gaol Delivery 

, + de 5 TY SET £7 

ſhall have power to give judgment of death againſ 

ny “ ſuch perſon, as the Juſtices before whom ſuch per- 

| {© ſon was found guilty might have done, if their 

* commiſſion of Gaol Delivery had continued in 

force.“ And it follows, ſays LORD CORE, 4 Ju. 

169. that by the judgment of the whole Parliament, 

they may now deliver the gaol of priſoners com- 

mitted for this high offence. By the HABEAS Cor 

pus Ac alſo, they are empowered to admit to hail 

a priſoner committed for high treaſon who has peti- 

tioned for his diſcharge, and who has not been in- 

dicted ſome time in the next Seſſion after his com 

mitment. Mr. Platt therefore, being found in the 

gaol, and having complied with the forms of the 

Act, is entitled either to be diſcharged, upon the 

proclamation under the commiſſion of Gaol Deli 

(5) 2 Inſt. 43. very (5), or to be bailed by virtue of the ſtatute; 

4 Bl. Com. for otherwiſe a perſon might be impriſoned for life, 

8 without the poſlibility of redreſs; and the Court in 

its exerciſe of its powers by common law, or in the 

conſtruction of the ſtatute, will incline to do that 

which is moſt favourable to the liberty of the ſub. 
1 955 | 
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Bor it may be ſaid, that this authority to admit 


a e bea to bail under the HA RBEAS Corevs Acr, 


or to diſcharge him at the call over, does not extend © 


to caſes of high treaſon which are not within the 
juriſdiction of the Court 70 ry; and that the pre- 
ſent caſe, from the ſtatement in the warrant that 
the fact was committed at Savannah, can only be 
tried in the Court of King's Bench, or under a ſpe- 
cial commiſſion, by virtue of the ſtatutes 33 Hen. 8. 
c. 23. and 35 Hen. 8. c. 2. 


As to the firſt point, ſuppoſe a perſon is in the 


gaol of Newgate for high treaſon committed in the 
County of Vork, this Court has no juriſdiction to 
try ſuch a priſoner; and yet if his proſecutors were 
to negle& to remove him in due time by Habeas 
Corpus to the gaol of the County in which the of- 
fence was committed, and in which County alone 
he could be tried, the Court under ſuch circum- 
ſtances would certainly have a power to receive a 
petition for his difcharge, and by admitting him to 
bail at the end of the Seſſion, would preyent the 
perpetual impriſonment which muſt otherwiſe reſult 


from his proſecutors' neglect. Admitting therefore 


that the preſent offence can only be tried in the 
Court of King's Bench, or under a ſpecial commiſ- 
lion, it was the duty of the officers of the Crown to 
have procured ſuch trial. A more than ſufficient 
time has elapſed for that purpoſe, and Mr. Platt has 
given public notice that he was ready to prove his 
innocence. He has no mode by which he can com- 


pel the . to iſſue the commiſſion; and unleſs 


this Court will interpoſe, and force on a proſecution 
from the Crown, by the peril. of the priſoner's 
diſcharge, he muſt lie in gaol until the mercy of 
| the 
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the Crown ſhall pleaſe to releaſe him; for the Court 
cannot make an order to remove ſuch pr iſoners to 
the proper juriſdiction, and by that means enable 
them, if innocent, to procure a legal diſcharge. 
Bor it does not appear by the warrant under which 


Mr. Platt is committed, that he is other than an or- 


dinary priſoner in the gaol of the Court for high 
treaſon; for if the words of the warrant are not ſuf- 
ficiently technical or certain to bring him within the 
ſcope of the ſtatutes of 33 Hen. 8. c. 23. and 35 
Hen. 8. c. 2. the Court will not intend or preſume 
any thing i in order to place him within another ju- 
rifdliction. On the contrary, ſo far as intendment 
and preſumption can go, the Court will be afute 
in favour of the perſonal liberty of a man who is 
confined in a country far diſtant from his own, and 


Fg 


who has exerted every endeavour on his part to pro- 


cure a trial. The 33 Hen. 8. c. 23. enacts, That 
any perſon who on being examined before the 
% Privy Council thall be vehemently ſuſpeRed of any 
a treaſon, may be tried in any County by virtue of 
a ſpecial commiſſion, although ſuch treaſon was 
committed in any other ſhire or place within or 
{© without the King's dominions.” But ſome doubts 
having ariſen reſpecting the trial of treaſons com- 
mitted abroad, it is enacted by 35 Hen. 8. c. 2. 
% That all treaſons committed out of this realm of 
„England ſhall be tried either in the Court of 
King's Bench, or in any County by virtue of a 
{© ſpecial commiſſion.” The warrant of commit- 


ment therefore, in order to bring an offender within 
the operation of thele ſtatutes, ought to have al 
leged that the treaſon was committed at ſuch a place, 
without the realm of England: but the prefent war- 

| | rant 


fic 
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,ourt rant merely ſtates, ** for treaſon committed at Sa- 
rs to © yannah, in the Colony of Georgia, in North 
nable America:“ and it cannot be intended that this 
bt” place is ' without the realm of England, unleſs that 
yhich fact had been poſitively averred. If a ſpecial com- 
in or- miſſion had iſſued for the trial of the priſoner, it 


high would have averred that the offence was committed | 
t ſul. WM -rrithout the realm. The inditment muſt neceſſarily 
in the WW have followed that deſcription; for there cannot be 
nd 35 a doubt but that if it had only ſtated the treaſon 
eſume committed at Savannah, in the Colony of Georgia, 
er ju- in North America, it would have been uncertain and 
dment WW bad; and the ſame degree of certainty is requiſite in 
aſtute the warrant of commitment. The ſpecial commiſ- 
who is fon under which Captain Roche was tried for a mur- 


1, and der committed at the Cape.of Good Hope, averred 


to pro- that he was vehemently ſuſpeted by the Council; 
That WM that the crime had been perpetrated in parts beyond 
ore the Wl the ſeas, at the Cape of Good Hope, without the 
of any Wl realm of England; and directed the commiſſioners 


irtue of Bi to try him for a murder committed without the 


on Was King's dominions, exactly purſuing the eſſential words 


198 
1777. 


PraTT's 
Case. 


\ 


thin or of the ſtatute on which the commiſſion was founded. N 


doubts WM The indictment adopted the ſame form, and followed 


is com- the averments in the commiſſion; and the warrant 
3. c. 2. Won which he was apprehended was drawn with equal 


eealm of certainty, 
%ourt. of I the caſe of The King v. Sayer, who was com- «A oy 
ue of * nitted for reaſonable practices, the certainty required 1 me duk P. C. 
commit- in commitments for Hicu TREASOòLA was ably and 181. 
er within daborately diſcuſſed; and Lord MANSFIELD de- 
have al- chared the warrant too general and vague, and that 
a place, commitments for this offence ought to contain the 
(ent —_ greateſt certainty. Suppoſe 2 man committed under 
| vol. I. 


0 2 a warrant 
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1777. a warrant, for flealing a variety of things, without 
yn range ſaying that he felonioufty- ſtole them, there cannot 
Casz, be a doubt but that ſuch a warrant would be bad 
(6) Sed vide from its uncertainty (6); and yet every body knows 
3 by the import of the word Healing, that n. 

25 5. and poſt. is a felony. 

1 Uro this angie ground therefore, vis. the un- 
certainty of the warrant, whatever the Court may 
conceive of their general power under the Habeas 
Corpus Adt, the pr iſoner will be entitled to his dif- 
charge. 

Fox Tur Crows. Juſtices of Gaol Delivery 
have no juriſdiction to try the offence for which the 
priſoner is committed; and therefore have no power 
to diſcharge him by proclamation under their com- 

miſſion, or to admit him to bail by virtue of tlie 
ſtatute. 5 ä 
Crom. Jur. THE commiſſion of Gaol Delivery is unqueſtion- 


4 lad. 168. ably of very high antiquity, and confers a very ex- 


184. tenſive power; it is the next in order to the ancient 


Bro. Com. 2 
2 Rich. 3. vl commiſſion of Eyre, and was frequently ſent out 


8 during the intervals of the IT ER; but by tracing its 
o. Lit. 293. 
Bac. Elem. hiſtory from year to year, through the ſeveral caſes 


** 17 in the Year-Books (7), it will be found that limits 
(7) KBA. have been fixed to the juriſdiétion of its Juſtices, 
3. pl. 32. and that their power is not, as now eqntended for, 
6 Edw. 3. 1 


35. co-extenſive with the walls of the priſon. They 
23 Edw. 3. cannot diſcharge a priſoner for debt, committed by 


pl. 21. 


15 H. -7-pl g. legal authority, on the ground that his commitment 
240. is informal; and their criminal juriſdiction is con- 
fined merely to that claſs of priſoners who lie in gaol 

for their deliverance, and does not extend to ſuch 
priſoners as are attached by any other competent 
judicial authority. Their authority to act upon - 

—_— | Calles 
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eaſes of the ſeveral priſoners, is merely incidental 


to their power of delivering the gaol of ſuch pri- 
ſoners as are within their Juriſdiftion. Previous to 
the ſtatute of 4 Edw. 3. c. 2. they could not pro- 
ceed upon an indictment taken before Juſtices of the 


Peace. Fear-Book, 15 Hen. 8. pl. 5. And even by Oro. Eliz. 90 


force of the 1 Edw. 6. c. 7. from which they derive 179. 
all their preſent authority over the crime of high 
treaſon, they cannot allow a pardon to a man con- 
demned under a former commiſſion of Gaol Delivery. 


Datiſon, 20. (8). An attentive peruſal of this ſta- (3) 5 Co. 31. 
tute will prove that the whole ſcope and purpoſe of 12 Co. 33. 


it was merely to bring into the Gaot Delivery pri- 


ſoners in franchiſe, ſo that every offender within the 


county might derive the benefit of deliverance ; 
and therefore it inflicts a penalty upon all ſheriffs, 
lords of franchiſe, and keepers of gaols within the 
county, who ſhall neglect to bring in criminals in 
due time; which evinces that it was not in the con- 
templation of the legiſlature, that any other but 
thoſe who could be tried before the Juſtices of Gaol 
Delivery ſhould be brought in. The whole extent 
and compaſs of their authority is, that they may 
proceed upon an indictment againſt a priſoner who 
is in gaol upon his deliverance ; and that if no pro- 
ſecution is inſtituted againſt ſuch a priſoner, during 
the continuance of the commiſſion, they may diſ- 
charge him after inqueſt by proclamation; that is, 
if no indictment has been preferred againſt him be- 
fore the Grand Jury, or, being preferred, is returned 
Ignoramus. From theſe obſervations it appears, that 
the Juſtices of Gaol Delivery cannot diſcharge pri- 
loners whoſe offences they have not poyer to try; 
and previous to the ſtatute of 1 Edw. 6. c. 7. they 
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had no juriſdiction to try high treaſon; therefore, 
ſays Sir William Staunjord, they could not deliver 
the gaol priſoners committed for this offence; and 


it is dhe uniform opinion of Crompton, Coke, Hale, 


and Hains, that they have derived this power en- 
tirely from the authority which that ſtatute gives 


them to hear and determine on the crime. 


Bur it is contended in favour of the priſoner, 


that the Court may deliver the gaol of priſoners 


whom they have no power to try; and that from a 
defect of certainty in the preſent warrant of com- 


mitment, Mr. Platt is to be conſidered as a priſoner 


within the ſcope of their ordinary power and juriſ- 
diction. 

As to the firſt point, a caſe has "Tk ſuppoſed, of 
a man committed to Newgate for high treaſon in the 


County of York, and not removed by Habeas Cor 


pus to his proper juriſdiction. In ſuch a Caſe, the 
Court may deliver the gaol of its priſoners, but they 
cannot either diſcharge or bajl him (a). This is done 
by a mere warrant, without iſſuing a Tabeas Corpus, 
commanding the gaoler in whoſe cuſtody he 1s con- 
fined to deliver him, and the gaoler of the place 
where the offence is committed to receive him, in 
order that he may be ſubje& to his proper tribunal 
Inſtances have occurred, where men have 


done in Ireland; yet the Juſtices never conceived 
them to be objects for their deliverance; but upon 
certificate of an inditiment found within the proper 
juriſdiction, they have been removed by an order 


from the Secretary of State, under that power which 


3 — — — 


—— 


(a) But ſee the Caſe of Rex v. Yates, 1 Show. 191. 


3s 


which 
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is recognized by the Habeas Corpus AR. There was 


not long ago a caſe of murder at Barbadoes, and of 
a felonious marriage in Ireland, where the parties 
were committed to Newgate ; and it never entered 
into the imagination of thoſe great men who ap- 
peared in favour of the priſoners, that they could 
be diſcharged by proclamation on the laſt day of the 
Seſſion. The proclamation is nothing more than 
calling upon the proſecutor to charge ſuch priſoners 
as ſtand upon their deliverance with a crime; and 
it would be abſurd to call upon the officers of the 
Crown here, on the laſt day of a Seſſion, to proſe- 
cute a priſoner for murder, or other felony, in [re- 
land, The Court therefore, finding ſuch a priſoner 


in gaol, attached for a crime which they have no 


080 to try, muſt neceſſarily detain him, that 
he may be delivered over to another cuſtody for 
trial; and it will not follow, as ſuggeſted on the 
other ſide, that a man muſt remain impriſoned for 
life, becauſe all juriſdictions are not confounded, 
and every inferior court, nay, even a Juſtice of the 
Peace, permitted to allow bail in caſes of high trea- 


ſon; for to that conclufion the arguments in favour 


ok the priſoner extend. It js truly ſaid, however, 
that in the preſent cafe the Court cannot make an 
order to remove Mr. Platt to another juriſdiction, 
and as they cannot deliver the gaol of him by that 
means, he ought to be delivered by proclamation; 
but the argument drawn from theſe premiſes is falſe 
and inconcluſive. The pritoner by the 38 Hen. 8, 
© 2. may be tried either in the Court of King's 


Bench, or under a ſpecial commiſſion. The gaol of 


Newgate, and every other gaol in the kingdom, is 
confidered as a gaol within ls general Juriſdiction 
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f 1777. of the King's Bench. Mr. Platt therefore is at 
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not preferred any indiẽtment againſt him; 


preſent in the proper cuſtody of that Court in which 
an indictment againſt him may be preferred, and 


which undoubtedly has juriſdiction to try his of. 


fence; and an order in ſuch a caſe would be vain, 
le, ng inſignificant. 

Bor it is contended, that if the priſoner cannot be 
diſcharged under the proclamation of Gaol Delivery, 
yet -having complied with the forms of the Habeas 


Corpus AR, he may be admitted to bail by virtue of 


that ſtatute. It has been ſhewn already, however, that 
the power of this Court, under this Act, cannot extend 
to priſoners whom they have not juriſdiction to try; 


and a variety of caſes are to be found in the books 


which prove this poſition. But even admitting for 
a moment that the Court poſſeſſed concurrent jutil- 
diction in this caſe with the Court of King's Bench, 
they would ſurely exerciſe it with ſimilar diſcretion. 
Suppoſe then that Mr. Platt had obtained a Habeas 
Corpus to the King's Bench to be bailed, would that 
Court admit him to bail under the circumſtances of 
this caſe ? The return would inform the Court, that 
be had lain in gaol one Term; that he had made no 
application to that Court; that the proſecutor had 
that he 
was in cuſtody, in the gaol of the Court, on a charge 
of high treaſon committed in the province of 
Georgia during the exiſtence of a rebellion there, in 
the courſe of which rebellion he was committed for 
the crime. It is not aſſuming too much to ſay, that, 
in ſuch a caſe, the wiſdom of the Court would not 
think itſelf called upon to effect his diſcharge. i! 
William Wyndham was apprehended during the r- 
bellion which theu exiſted. In Trinity Term 2 Geo. : 
i ; ( 
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he applied to the King's Bench to be bailed, and the 
Court, upon the ſingle ground that he had been ap- 
prehended for neh treaſon bello flagrante, imme- 
diately remanded him, and he was not bailed until 
the rebellion had ſubfided, and four terms had elapſed 
from the period of his commitment. This caſe 


- abundantly proves that the Court, if they poſſeſſed 


the power, are not obliged to diſcharge the priſoner 
er neceſſitate, or to admit him to bail without re- 
ference to any kind of diſcretion ; but it is the clear 
and eſtablithed law of the realm, that the Court of 
king's Bench alone can bail in caſes of high treaſon, 

As to the defect of certainty in the warrant of 
commitment, the whole of the obſeryations that 


have been made amount to this: That an indictment 


tor this offence muſt charge it to have been com- 
mitted without the realm, and the precedent of 
Captain Roche's commiſſion and indiftment was 
quoted to ſupport it; but no kind of learning upon 
the form of warrants, nor any one decided caſe upon 
the ſubje& of warrants, has been produced to the 
Court. Much leſs ſtrictneſs is required in a warrant 
than in an indiftment; and it is not eaſy to con- 
caive, whatever may have been the practice, that the 
averment contended for is indiſpenſably neceſſary in 


an indictment for this crime; for the ſtatutes of 


Henry the eighth make the queſtion of the venue 
mmaterial, - otherwiſe than as a matter of mere 
tormality. But it this argument was well founded, 
It would not avail the priſoner; for there is no 
analogy between the form of indidt ments and the 
form of war rants; and Courts have in their deciſions 
ways gone upon the fair, direct, and ſubſtantial 
intendment of the warrant, and. not upon mere 
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44.1 technical expreſſions. But ſuppoſe the averment 
ages: wy without the realm” to be neceſſary, the priſoner 
Casz. Could not in that caſe be tried before this Court; 

and the only conſequence would be, that he muſt be 


195 "5 ugh ſent over-to the place whers the crime was con: 


— 848. mitted (9). N 
ag ay "3 Tux CourT. A warrant of commitment muſt 


7 vx contain convenient certainty ; and therefore it is not 


2 Inſt. 52. neceſſary to allege that the charge was made upon 


10 Mod. 334. oath, for a commitment may be ſuper viſum, and 


EC Hale, 582. 


2 Hawk. 186. then an oath is unneceſſary. This doctrine is com- 
pletely eſtabliſhed in the caſe of Rendal v. Noe, 
S Mod. 78. Sir Milliam W Yndſiam's caſe, 1 Strange, 2. 
Mr. Wilkes's caſe, 2 IVilf. 138. 11 State Trials, 304, 
and Curtis's caſe, Fofter, 186. The charge in the 
preſent commitment is upon oath ; fo far it 1s more 
explicit and full than the law requires : it further 
alleges, that the priſoner was charged with high 
treaſon at Savannah, in the Colony of Georgia in 
North America, The common underſtanding of 
every man is informed, that this North America 8 
part of one of the four diviſions of the world, and 
that it is without the four ſeas of Great Britain: The 
Court therefore cannot intend, againſt common 
ſenſe, common language, and grammar, that there 
may be a place ſituate in England, known by the 
| deſcription of & Sqvannah, in the Colony of Georg!s, 
*© in North America.” Even if it were an indict- 
ment, in which a greater ſtrictneſs is required, ſuch 
an intendment could not be ſupported by any known 
rules of artificial reaſoning. This warrant thereſore 
contains '/# ficient certainty to ſhew that the high 
treaſon which it charges the priſoner with having 
committed, was in fact committed out of the rea'm 


of 
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of England. Tt was the ancient opinion, that the 1777.- = 
| ſpecies of treaſon which conſiſts, by 25 Edw. 3. c. 2. . 1 


ner 

it; in adhering to the King's enemies, might be tried be- 8 » | f 

be fore the ſtatute 35 Hen. 8. c. 2. within the kingdom | 

ul by the rules of the common law, though the aid and g 
comfort was afforded without the realm ; but that ; 

mai every other ſpecies of treaſon committed out of the 

not realm, muſt be tried in the place where it was com- 

pon mitted, or under the proviſions of that Act of Par- 

and lament, Perhaps therefore in every other ſpecies of 

om- treaſon except that firſt mentioned it would be ne- 

Roe cefſary, both in the ſpecial commiſſion and in the 

„ 2 indictment, to purſue the language of the Act, and 

304. to aver that it was committed without the realm; 

the but, without giving an opinion upon this point, it is 

nore not neceſſary to uſe ſuch an averment in the warr rant 

ther of commitment. 

high As to the queſtion, Whether ] uſtices of Gaol De- 

a in livery can admit a priſoner to bail for high treaſon, 4 

x of independent of the Habeas Corpus Act, it was very f 

Fol. clear that the Court of King's Bench alone poſſeſſes 

and ſuch a power (10); and as the King's Attorney Ge— 12 2 Hale, 

The neral oppoſes the diſcharge of this priſoner, it is un- g797, , « 

mon neceſſary to conſider whether the Court could have 

there diſcharged him under the proclamation, upon a ſup- 


y the poled aſſent of the Crown, it the matter had paſſed 
_ ſub /itentio. 


\dict- Tus HapBras Convus ACT „ au- 
{ach thorizes Juſtices of Oyer and Terminer and General 
nown Gaol Delivery to admit priſoners to bail for high 
-efore treaſon, on their complying with the forms men- 


high tioned in the Act; and being made to protect the 

aving liberty of the ſubject, it ought always to receive ſuch 

realm a conſtruction as appears moſt conducive to that 
of end ; 
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ns; but the queſtion i in the preſent caſe is, Whether 
the ſpecies of high treaſon for which Mr. Platt is in 
cuſtody is within the cognizance and power of the 


Court? 


Tur commiſſion under which the hab 8 of 
Gaol Delivery acts, is a general Commiſſion of Gaol 
Delivery for all offences in a common and ordinary 


way committed in the county of Middlęſer. The 


high treaſon for which the priſoner is in cuſtody, 
ſufficiently appears on the face of the warrant to 
have been committed out of the realm. The ſtatute 
of 35 Hen. 8. c. 2. ſays, that all treafons committed 
out of the realm ſhall be tried either before the Court 
of King's Bench, or under a ſpecial commiſſion ; 
and it is in the option of the Crown to ſelect which 
of theſe judicatures it pleaſes for the trial of the 
priſoner. The petition therefore to a Court of Gaol 
Delivery, who have no power at all to try the pri- 
ſoner, is nugatory and void. In the caſe of the King 
v. Vates (11), who was committed for high treaſon to 
the priſon at Hull, an application was made to the 
King's Bench in the firſt week of the enſuing term, 
purſuant to the direction of the Habeas Corpus Act. 
And by lorr, Chief Juſtice, The words of the 
Act are certainly in the disjunctive, that the pri- 
<*« ſoner may petition the King's Bench, or the Gaol 
% Delivery ; but it muſt be taken YFeſpeticely, ather- 
* wiſe the felons in all the gaols in England mult 
© be diſcharged; for if they are committed juſt 
© after the aſſizes, and come hither, they muſt be 
* bailed, if they are not indicted before the end of 
e the firſt Term, and if not tried before the end of 
<* the ſecond term, muſt be diſcharged; and yet 
** they cannot be indicted but in the county where 
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«© the offence was committed, Which can never be 1777. 
thought the intent of the Act.“ This caſe proves —_— 
that the application ought to be made to that Court Cas. 
only which has juriſdiction to try the offence. Sup- | 
poſe even that no Act of Parliament had pointed out 

the proper juriſdiction for the trial of this offence, 

all that the Court could have done in ſuch a caſe 

would have been, to enquire by what method the 
priſoner could have been ſent over to Georgia, in 

order to receive a legal trial, but he could not have 
intitled himſelf under the Habeas Corpus Act to be 
diſcharged. Captain Roche, under ſimilar circum- 

ſtances, petitioned this Court, in July Seſſion, to be. 
diſcharged under the Habeas Corpus Act; but the 

Court did not allow his prayer ; and he was con- 

tinued in gaol, although he was not tried till the 
December Seſſion following, and although the Sep- 

tember Seſſion had inter ee Pirates are fre- 

quently committed to Newgate, to be tried at the 


Admiralty Seſſion, and no notice is ever taken of See * 


ſuch priſoners at the Gaol Delivery, nor any en- In 


quiry made when a Commiſſion of Admiralty is to 

ue (12). In the preſent caſe, it does not depend on ; 12) See the 

the will of the Crown, whether a ſpecial commiſſion ? lh _ a; 

mall iſſue or not; for the priſoner may apply, under 2 Hawk. 

the Habeas Corpus Act, to the Court of King's 159. « 

Bench, to be tried or bailed ; and if not tried in 

two terms after his prayer is received, he will be in- 

titled to his diſcharge ; but this Court cannot inter- 

poſe. 
Mn. SERYEANT GLYNN, Recorder. I concur in 

opinion with the learned Judges, that this Court 

cannot upon the preſent occaſion” releaſe Mr. 

Platt ; but I do not accede to the poſition, that the 
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power of Juſtices of Gaol Delivery extends only to 
the caſes they are competent to try. Common ex- 
perience proves, and neceſſity requires, that their 


power ſhould extend to all priſoners committed for 
_ crimes. It is true, they have not a power, like a 


Court of Error, over ſummary convictions ; but if 
priſoners are committed to take their trial in other 
counties, and before other juriſdictions, Juſtices of 


Gaol Delivery are to take notice, that it is a legal 


detention for a legal purpoſe. Suppoſe a priſoner in 
cuſtody under a commitment ſo abſurd, informal, 
and ſubſtantjally defective, that it does not amount 


to any charge importing that he is within the juriſ- 


diction of the Court, or that he is to be removed to 


any other juriſdiction to be tried, ſuch a priſoner 


would ſurely be intitled to his deliverance under the 
proclamation. A caſe of this kind occurred within 
my own practice, where a man was charged with 
divers offences in divers counties, in ſuch a manner 


that it was impoſſible to determine how or where he 
Vas to be tried, and at the end of the Seſſion I ordered 


him to be diſcharged. A priſoner charged with an 


offence triable under a ſpecial commiſſion, muſt re- 


main a convenient time,in gaol, for the purpoſe of 
ſuch trial, and the Court will examine whether he i8 
legally detained for that purpoſe ; but I conceive, 
that if he is detained beyond a legal time, and no 
care taken or expedition uſed to bring him to trial, 
the liberty of the ſubje&, requires that the Court 
ſhould mterpoſe, and effect his diſcharge. 
Tre priſoner 1 was remanded. 
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| | 1777. 

0 | 33 | „ 
5 The KING againſt RoBERT Manrrx. Case 87. 
ir Ar the Lent Aſſizes at Northampton in the Pulling wool - 
os year 1777, Nobert Martin was indicted for that he wag Hes 


« on the 5th February 1773, with force and arms, ani: _— 
a 7 
« at the pariſh of Southwich in the county of 3 


er A.” 
p «© Northampton, twenty pounds weight of wool, of is felony. 

- the value of ten ſhillings, of the goods and 

Ya 


chattels of one James Capps,. then and there 
© being found, feloniouſly did ſteal, take, and carry 
* away, againſt the peace of our ſaid Lord the Hg, 
his crown and dignity.” 

Ir appeared by the evidence, that the priſoner 
had pulled the wool from the bodies of ſixteen lambs 
and lamboxes, viz. lambs of a year old, whilſt they 
vere living ; and in ſome places had torn the ſkin 
away with it. 


0 Tux property being taken from the bodies of g 
5 Iving animals, a PEE: arole, Whether it was the 

; p ſubject of larceny ? and the queſtion was referred to 

5 : the conſideration of the Judges. 

p: Tur JuDGEts were unanimouſly of opinion, That pager Term, 
of it was larceny ; and the principle they went upon 1777. 
ey Fs, that where larceny may be committed of the 
eive, ling itſelf, it may alſo be committed of the produce 
1 of that thing: therefore it is no larceny at common 
ak py to gather and carry away the fruit from a tree 
ourt rich is growing, becauſe, from its adherence to the 


frechold, it is not larceny to ſteal the tree itſelf. 
ut it has been lately determined, upon a caſe re- 7 
erved by MR. JusTiICE BATHURST, that larceny 
Fay be committed by taking the milk from a cow, 
decauſe it would be larceny to ſteal the cow itſelf. 


The This | 


f 


—_— 
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1777. This diſtinction is agreed to by moſt of the ancient Th 
——. writers upon Crown Law. Dalton, 21. (1) Gromp- nes 
oy by ton, 36. But to prevent the thoughtleſs and wanton pro 
frolicks which might be played with theſe trifling ah 

kinds of property from being proſecuted as petty WM anc 
(:)Chap.156. larcenies, when perhaps they were unmixed with any not 
page 501. fraudulent or felonious deſign, the law, proceeding a b 


e Mah upon the idea de minimis, requires the property ſtolen WM thai 
to be of the value of twelve pence. The queſtion WM pay 
therefore, whether felony or not, muſt depend on the lord 
circumſtances denoting the intention; on the quan- be i 
tity of property taken, and on the behaviour of the WI not 
party at the time; and if a wicked diſpoſition be it. .1 
diſcovered, une diſpoſition @ faire un mal choſe, as it the 

is deſcribed by Britton, it may be evidence of fe- vou 

lony, notwithſtanding the trifling quality of the WI the x 
thing taken. | | The 

of tl 

the p 

fore i 

Cask 88. | The KING againſt EDWARD Torr. be d 
: | it by 


25 Ar the Lent Aſſizes for the county of Leiceſia 
1 1 5 ' - * R 
titious name is 1777, Edward Tit was tried before MR. Jus 


forgery, al- J,rxs, for forging an indorſement on a bill of ex-Wprifon 


though the 8 f 7 
money might change. The Jury found the priſoner Guilty ; bu! KH] 
have been 35 the learned and humane Judge, cautious of paſling f tis v 
by 1 ſentence of death in a caſe which admitted of doubt bre y 
e . ſubmitted to the confideration of THE TWELVE and h 
perſon who Ju pes, Whether, upon the following ſtate 1 
uttered it. | 1 | the bi 
facts, the conviction was proper? | 1 
=" <5 Tuz bill of exchange was the property of one ner 
e, poſt. : A | : 
T IWilliam TFetheral, out of whoſe pocket it had bet to Th 


picked or loſt, with other things at Leicelter * 
| : | L 
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ent The priſoner had the very ſame night endeavoured to 1777. 


p- 


ton proceeded to Market Harborough, where he bought Cans 
ing a horſe of one John Ingram, the landlord of the inn, 

etty and offered him this bill to change. The landlord 

any not having caſh-ſufficient in the houſe, carried it to 

ling a banker's in the town, where the clerk told him 

olen that it was very good paper, for that he knew the 

tion payee who had indorſed it, and that if he (the land- 

1 the lord) would put his name on the back of it, it ſhould 

uan- de immediately diſcounted. The landlord however, 

the not knowing the. perſon from whom he had received 


n be fit, refuſed to indorſe it; but told the clerk that 
as it Ml the gentleman was then at his houſe, and he 
of fe- would go and fetch him: accordingly he went to 
f the the priſoner, who accompanied him to the banker's. 
The clerk then told the priſoner, that it was the rule 
of their ſhop never to take a diſcount bill unleſs 

the perſon offering ſuch bill indorſed it; and there- 

tore if he (the priſoner) would indorſe it, it ſhould 

be diſcounted. The priſoner immediately indorſed 

it by the name of John Williams,” which was not 
eiceſin {Ml his own name, and the banker's clerk, after de- 

087105 Ml utting the diſcount, gave him the cath for it. The 

| of er briſoner, in his defence, ſaid he had found it. | 


% bu Tar Jupoxs were unanimouſly of opinion, That See the Caſe 
' paſſing i is was a forgery; for although the fictitious ſigna- 3 
e doubt, I tire was not neceſſary to his obtaining the money, vidked upon 
i ind hi the authority 
rWEIxI is intent in writing a falſe name was pro- of this caſe 
ſtate d baby only done to conceal the hands through which at the Old 


Bailey in Oct. 
the bill had paſſed, yet it was a fraud doch on the n 


"ner of the bill, and on the perſon who diſcounted 
i. The one loſt the chance of tracing his property, 
and 


of one 
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1777. and the other loſt the benefit of a real indorſer, if 
—— by accident, the prior indorſements ſhould have 
TurT's 
Cart. failed (a). 
Cask 89. The Kine againſt Tosrpn Joxrs. 


has 


On an indict- Ar the Lent Aſſizes 1777 for the City of Coventry, 


ment againſt 
anapprentice Joſeph Jones was tried before Mn. Jusrick Naxrs 


for inliſtin 
himſelf as a 


S for a miſdemeanor. The indictment was as follows: 


ſoldier, the The Jurors of our Lord the King, upon their 


indentures 
muſt be 
roved by 


the ſubſcrib- : 


e oath, preſent, that Joſeph Jones, late of the pariſ 
* of Birmingham, in the County of JVarwitk, 


ing witneſſes. J obbing Smith, on the ninth day of December, in 


the ſeventeenth year of the reign of our Sovereign 
* Lord George the Third, King of Great Britain, 
Kc. was an apprentice bound by indenture to 
© ſerve William Lucas, of the pariſh of Birminghan 
* aforeſaid, in the county aforeſaid, Jobbing Smith, 
for the then remainder of a term of ſeven years, 
** commencing from the twenty-eighth day of 
* Auguſt, in the eleventh year of the reign of our 
„ ſaid Lord the King; and the faid Joſeph Jones 
„e being a perſon of ill name and fame, and of 


© diſhoneſt converſation, deviſing and intending 


** fraudulently and unjuſtly to obtain and acquire 
* to himſelf divers ſums of money of and from the 
Paymaſter of his Majeſty's Seventh Regiment of 


cc 


Nobert Bertie, commonly called Lord Robert 


1 


— F — 


(a) See the caſe of Tatlock v. Harris, 4 Term Rep. 176. and the 


caſe of Gibſon and Johnſon v. Minet ag FeRor in error, 1 H. Black, 


Rep. C.B. 588. 


«PB ertit 


Foot, commanded by the Honourahle Colonel 


not or 
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he wa 
entul 
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NXecul 
drodue 
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. Black. 


Bertie 


« year of the reign of our ſaid Lord the Kin g. 
at the pariſh of e Holy Trinity, in the city and 
county of the city aforefaid, unlawfully, fraudu- 
ently and deceitfully, did cauſe and procure him- 
„ ſelf, without the conſent of his maſter, the ſaid 
© William Lucas, to be inliſted into the ſaid ſeventh 
** regiment of foot as a ſoldier. By means whereof he 
the ſaid Joſeph Jones did unlawfully, fraudulently 
* and deceitfully receive and obtain of and from 


the Paymaſter of the ſaid regiment divers ſums of 


money, amounting in the whole to the ſum of 
* three pounds eight ſhillings ; he the ſaid Joſeph 
Jones, at the time of his inliſting into the ſaid 
* regiment and during his continuance therein, 
then and there well knowing himſelf to be by the 
* laws of this realm, without the conſent of his 
* maſter the ſaid William Lucas, diſqualified from 
* ſerving as a ſoldier in the ſaid ſeventh regiment. 
* of foot; to the great deceit, fraud, and damage of 
© our ſaid Lord the King, in evil example of all 
others, and againſt the peace of our ſaid Lord the 
King, his crown and dignity.” 

Tux facts of his inliſting, taking the money, and 
not only declaring but ſwearing that he was not an 
ppprentice, were Clearly 3 and to prove that 
he was diſqhalified, the maſter produced the in- 
entures of apprenticeſhip, and claimed his appren- 
tice. There were two ſubſcribing witneſſes to the 
xecution of the indenture, but neither of them were 
produced, nor had any notice been given to the 
priſoner to produce his duplicate. 

„ P Tas 
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©« Bertie, to defraud To ſaid Lord the King of 1777. 


« divers ſums of money, afterwards, to wit, on the = 


« ſaid ninth day of December in the ſaid ſeventeenth Cat, 
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1777, Tux priſoner was convicted; but the caſe was re. 
— ſerved for the opinion of the TWELVE JUDGES, on a 
ite queſtion, Whether, as the actual and legal binding 
was the fact which conſtituted the git of the 
offence, the indenture ſhould not have been proy ed 
by a ſubſcribing witneſs ? 

Tux Jupers were unanimouſly of opinion, That 
the indenture ought to have been fo i and 

that the conviétion was bad. h 


The KING againſt Jamts ELLIOT. 


a Cask 90. 

Aﬀorged AMES ELLIOT was tried at Maidſtone Afar 
8 on 21ſt July 1777, for forging a BAN K Nor z, with 
ng 4 65 the Name of Thomas Thompſon thereunto ſubſcribed, 
cc g 5 18 . ; : 


omitted in purporting to bear date the 20th of June 1775, and 
the body of to have been ſigned by one Thomas Thompſon, fo 


| it, and there 


is no water. the Governor and Company of the Bank of England, 
— for the payment of the ſum of Fry Povunvs t0 


counter 2 Mr. Joſeph Crooke or bearer, on demand ; the teno! 
note for the of which ſaid Note is as followeth, that is to ſay, 
„Ne 17. 73.—I PROMISE to pay to Mr. J 
Croofte or 1198 12 demand, the ſum d 
i Fiery 
9 *. FIFTY. Lox DON, the 20th day of June 1755 
For Govr. and Comp”. dl 
© the Bank of England. 
„ Tho, THoMPS0N. 


Tux fecond count charged it to be“ a certall 
* note in % form of a bank-note.” The third 


payment 
of money. 


<« Enx7 C. Blewert. 


count Charged it to be a W N promiffory note 


There were alſo 
othe 


for the payment of money.” 


orden 
find 
Mr. 


Opp 
that 


each 
ſum 

of F 
Gore 
Ryla 
order 


priſo 


Aſſizes 
:, with 
eribed, 
3, and 
n, for 
gland, 
NDS t0 
e tend! 


ay, 
Joſh 


um 0 


e 1775 
mph. df 
land. 


LPSON. 
1 certall 
le third 
ory note 
ere allo 

other 


CASES IN CROWN. LAW. 
other counts, in which the offence was charged to 
have been committed with an intent to defraud the 
Governor and Company of the Bank of England. 


Taz fifth count, which was that on which the 


Counſel for the Crown relied, charged, that the 
* ſaid James Elliot, on the 14th June 1777, fe- 
* loniouſly did make, forge and counterfeit, and 


* cauſe and procure to be falſely made, forged and 


« counterfeited, &c. a certain promiſſory note for 
the payment of money, with the name of Tho. 
** Thompſon thereunto ſubſcribed, & c. with intention 
to defraud the Governor and Company of Bank 
** of England;“ and it was admitted to be framed 
on the 31 Geo. 2. c. 22. which extends the ſubjects 
of forgery, enumerated in the 2 Geo. 2. c. 25, to all 
corporations. 


Ir appeared in evidence, that the priſoner had ap- 


plied under the fictitious name of Pearce to one 
Mary Smith, who uſually made the moulds for the 
Bank of England paper, to make him a pair of ſimall 
moulds, finer than thoſe which ſhe made for the 
uſe of the Bank ; but ſhe refuſed to execute his 
order. That about two months previous to the 
finding of the indictment, the priſoner delivered to a 
Mr. Robert Ryland, a copper-plate printer, two 
copper-plates and a quantity of fine paper, deſiring 


that he would ſtrike off two dozen impreſſions from 


each plate, the one of which was engraved for the 
lum of Twenty Pounds, the other for the ſum 


Gov. and Compa. of the Bank of England. Mr. 
Ryland ſtruck off the impreſſions, purſuant to the 
order, and re- delivered them, with the plates, to the 
piſoner. When the priſoner was apprehended, im- 

. pPreſſions, 


of Fiery PouxDs, both of them payable by the 
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CASES IN CROWN LAW. 


88 of the above deſcription, were found upon 
him, and produced in Court, together with the 


copper-plates, which had been found in conſequence 
of information 


derived from him. Among the 
printed impreſſions found upon the perſon of the 
priſoner was the forged inſtrument ſtated in the in- 
dictment. The plate from which it had been ftruck 
off was identified by Mr. Ryland ; and the Officer 
of the Bank proved, that it was in every reſpet 


ſimilar to a bank-note, except, iii, that the num. 


ber was not filled up: ſecondly, that the word 
Pou xps was omitted in the body of the note: 
thirdly, that the texture of the paper was rather 
thicker than that uſed by the Bank; and fourthly 
that in the fabrick of it, the water-mark, vis. the 
words Baxx. or ENGLAND were not inſerted : but 
they ſaid, that a bank-note, with the like omiſſion oſ 
the word Pou xps in the body of it, being regula 


in other reſpects, would be paid by the uſage of the 


Bank, after it had paſſed the Examiner's office. 
A real bank-note, of the ſame date and tenor, except 
as above excepted, was produced in evidence. 
MorGax, the priſoner's counſel, contended, Fu, 
That, the word Pouxps being omitted in tha bod) 
of the note, it was not a note for the payment d 


money; or if it was for the payment of money, | 
Was totally uncertain what coin, whether pounds d 


thillings, and that upon ſuch an uncertainty in! 
declaration the plaintiff would be non-ſuited. 

To this objection it was anſwered, That the tend 
of the note imported a promiſe to pay ſome mon! 
by a Company whoſe peculiar traffic is in caſh, and 
whether for pounds or ſhillings would make 1. 
diflerence in the offence. | 

Second, 
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CASES IN CROWN LAW. 


' Secondly, TuA this Was no forgery upon the 
corporation of the Bank of England, becauſe the 
water-mark was omitted in the note, which was 


eſſential to the notes of the company; and there-. 


fore it bore no reſemblance to their notes, and could 
not be a fraud upon them. | 
To this it was anſwered, That whatever weight, 


this objection might have upon the count for forging 


a bank-note, it had none upon the count charging 
it to be a note for the payment of money. It was 


clearly to be paid by that corporation, and a fraud 


upon them. 
counterpart. 
an aptneſs to impoſe, it is ſufficient. The water- 
mark is not of the eſſence of a bank-note, ſince the 
Company are not obliged by any law to uſe it. They 
may drop it or uſe it as they ſee occaſion. It is 


A counterfeit need not be an exact 


ſufficient that the tenor of the note imports a pro- 


miſe from the. corporation of the Bank to pay.'' The 
caſe of a forgery by one Vaughan, tried at the Old 
Bailey in 1768, was cited, in which moſt of the 
letters of the water-mark were omitted in the ſub- 
france of the paper; but as no authentic or accurate 
tate of the caſe was produced, no ſtreſs was laid 
upon it. | 


Tur learned J adge left it with the J ury to con- 


der whether the word FirTy imported PoynDs ; 


and the Jury found the priſoner Guilty upon the 


pant which charged him with forging “ a certain 
promiſſory note for the /payment ' of money, with 


intention to defraud the Bank of England,” and 


acquitted him of the reſt of the indictment. 
Ma. Morgan, the priſoner s counſel, moved the 
following objections i in arreſt of judgment ; | 
P.J = rſt, 


If made mald fide fo fimilar as to have 
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CASES IN CRO WN LAW. 


Pirft, is 4 is charged in the count upon which the 
priſoner is found guilty, to be a note for the pay. 
ment of money, but in reciting the tenor of it 
appears to be for the payment of Fry, and does 
not ſay Pou xps. The recital therefore materially 
varies from the charge, by leaving out a deſcription 
of the coin, whether pounds or ſhillings, for which 
the note purports to be drawn, and no other coin 
can be conſidered as money. 

Secondly, TnAr it cannot be with an intention to 
defraud the Governor and Company of the Bank of 
England. The 31 Geo. 2. c. 2, ſ. 78. whereon the 
count upon which he is convicted is grounded, re- 
lates, and the other ſtatutes relate, to notes for the 


payment of money; but the tenor of the note ſet 


forth is not for the payment of money, and there- 
fore- not within them. The note produced in evi- 
dence appears intended to reſemble a bank-note; 
hut all bank-notes have the words BAN k os Exc: 


' LAND viſible in the ſubſtance of the paper, and the 


count charges the intention to defraud the Bank. 
There is not the leaſt appearance of the words BAxx 
or ENGLAND in the ſubſtance of the note, and 
therefore does not reſemble the notes of that cor- 
poration. | 

In Michaelmas Term 18 Geo: 3. all * Jo U-DGES, 
except the Chief Juſtice of the Common Pleas, being 
aſſembled at Symond's Inn, were unaghnouſy of 


opinion, that the verdict was legal. 


The 


| © falſely make, forge or counterfeit, or ſhall. cauſe 
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dS 


The KING againſt Jonx HARRISo TW. Cs 91. 


Ar the Old Bailey in September Seſſion 1777, An entry. of 


the rer f 
John Harriſon was tried before MR. JusTiICE BLACK- — 23 a 


sroxk upon an indictment framed on the ſtatutes nt 


ade b 
4 8985 2. c. 25. 7 Geo. 2. c. 22. and 31 Geo. 2. Caſhier of 
8 78. | , the Bank of 
England, in 
06k 2 Geo: 2. c. 25. 3 That 3 ſhall THe Ba NR - 


BOOk of a 
creditor, is 


or procure to be falſely made, forged or counter- an accountable 
. . . . recel or e 
„ feited, or ſhall wilfully aid or aſſiſt in falſely how cs of 
X hi 
„making, forging, or counterfeiting any, acquit —— 4 
** tance or receipt, either for money or goods, with c. 22.; and 
© intention to defraud any per/on or perſons what- rr" "Hh 
« ſoever, or ſhall, with the like intent, knowingly fam, by, pre- 
utter or publiſh the ſame as true, thall ſuffer death 5 . I 
without benefit of clergy.” | | 5 
5 A pita 
Taz 7 Geo. 2. c. 29. enacts, ff That whoever ſhall, eee - but 
falſely make, alter, forge, or counterfeit, &c. W 
number or principal ſum of any accountable re: tend to caſes 
* ceipt for any note, bill, or other ſecurity for the: .where chi of 
payment of money, or any warrant or order for the I 
payment of money or delivery of goods, with 1 eee ner 
* tention to defraud any perſon or perſons what- _ — 
. po . ion, unti 
** ſoecer, or ſhall, with the like intent, utter or the 18 Geo. 3. 
publiſh the ſame as true, ſhall ſulkrr death without © 18. 
© venefit of clergy,” - 1 
Tur 31 Geo: 2. c. 22. f, 78. RECITESs, That 
* whereas doubts. may ariſe whether the. puniſh- 
ment inflicted by the g Geo. 2, e. 25. extends to 
the commiſſion of the like forgeries with an 
intention to defraud any Fgorporation,” , AND 
Vac rs, That if any perſon ſhall forge, &c. 
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a CASES IN CROWN LAW. 


LY 


1777. & (inter alia) any acquittance or receipt, either for 
—— money or goods, with intention to defraud any 
Harr180N's (i 


8 cor See they ſhall ſuffer death without 
| : "*# vlergy. © 

See the in- Tu indictment conſiſted of frenty-Four counts, 
Cue. Eis, ag The firſt and ſecond counts framed on the ſtatutes 
280, 2 Geo. 2. c. 25. and 31 Geo. 2. c. 22. ſ. 78. re- 
ipectively charged the priſoner with forging and 
uttering a certain receipt for money in the words, 
letters, figures, and cyphers following, to wit, 
1777, June 16. Bank- notes C. . 3210.” with in- 
tention to defraud the corporation called the London 
A ſurance. The third and fourth counts framed on 
the ſtatute 7 Geo. 2. c. 22. charged him with alter- 
ing and uttering a certain accountable receipt for 
Bank-notes for payment of money (ſetting it out as 
before) to wit, the ſaid ſum of two hundred and 
ten pounds, by prefixing the figure 3 to the faid 
figures and cypher 210, wheteby the words, letters, 
figures and cypher 1777, June 16. Bank-Notes 
„C. . 210,“ together with the figure 3, imported 
that John Clifford, a Clerk of the Bank of England, 
had received Bank-notes to the amount of 32100 
with intention to defraud the London Aſſurance. 
Four other counts charged the intention to defraud 
the Governor and Company of the Bank of England 
Four others charged the intention to .defraud th: 
London Aſſurance of houſes and goods from fire. 
And twelve others the ſame as the preceding, only 

that the year 1777” was omitted therein. 
I appeared in evidence, that the London Afur 
ance, to whom the priſoner was Accomptant, ke! 
their cath with the Bank of England; for which pur 
poſe the Bank furnith the 5 01 Aſſurance with 2 
book; 


and 
rds, 
wit, 
1 11- 
don 
1 on 
lter- 
for 
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and 
ſaid 
tters, 
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orted 
land, 
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12th counts, wiz. on thoſe counts which vee 
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book, the title of which 16 Debtor, The Bank of 1777 
England with the London  Affurance, Creditor.” emerge 
On the debtor fide, the, Clerk of the Bank, when Casz. * 


CASE. 


any money or bank-note is ſent to him, enters the | . 


date, and what. it is that is paid in; then he ſigns 
his name, and- afterwards writes the ſum, putting a 
bar or daſh before the figures in order to prevent 2 
another figure being prefixed or ſabjoined. When 


the London Aſſurance ſend for money, they ſend an 


order to the Caſhier of the Bank to write off ſo 
much from their Bank-book. The Bank-book is in 


the cuſtody of the Accomptant, and he ſends it; with 


the write-off, by a confidential clerk ; and upon pro- 
ducing it to the Caſhiers of the Bank, they give him 
the money, and write off the ſum paid in the book. 
Taz fact of prefixing the figure, in the manne: 
charged i in the indictment, was proved by very ful 
and ſatisfactory evidence; and the Jury found th: 
priſoner guilty on the 3d, 4th, 7th, sth, 11th anl 


framed on the ſtatute 7 Geo. 2. c. 22. and acquitted 
him of thoſe on 2 Geo. 2. c. 25. and he received 
ſentence of death; but the ſentence was reſpited, 
and the two following queſtions ſubmitted to the 
conſideration of THE TWELVE JUDGES : 

FixsT, Whether the entry made by the Catier 
in the Bank-book could be conſidered in law u an 
accountable receipt for the payment of money, vihin 
the meaning of the 7 Geo. 2. c. 22? | 

S5 Whether that ſtatute extended to the 
offence committed; the Jury having found te of- 
tence to have been committed with intent to deæraud 
a corporation; and the ſtatute 31 Geo. 2. c. 22. 
1 78. which extends the 2 Geo. 2. c. 25. to;copora- | 

| . : tions, 
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218 CASES IN CROWN LAW. 


1777. tions, being entirely filent with reſpect to the of- 
gd el fences deſeribed in 7 Geo, 2. c. 22. on which ſtatute 
Cars. alone the counts were framed on which the nn 
was found guilty? | 
TnE Jupats were clearly of opin ion, on the firſt 
point, that an entry in a Bank-book is an account- 
able receipt within the meaning of the act; but no 
opiniou was publicly given : As to. the fecond point, 
it was further reſerved, and a day was appointed for 
Mn. Howanrn to argue it before THE TWELVE 
iupGEs at Serjeant's Inn, but no argument took 
ace, and the _ was ſome tine alder par- 
loned. 
Tux legiſlature, Weben by 18 We 3. C. 18. has 
row removed all doubt upon the fecond queſtion, by 
eating, That perſons guilty of the ſeveral ſpecies 
& forgery mentioned in the ſtatute 7 Geo. 2. c. 22. 
with intention to defraud any corporation whatſo- 
eee, mall ſuffer death as felons, without benefit of 
. 


Ca 92. The Kine againſt Francis MERCIER. 


fa perſon Ar the Old Bailey m N gane 1777 


indicted for 
felony fand Fracis Mercier, otherwiſe Louis Le Butte, was in- 


Lu upon his dictel before MR. Jusrick AsTON, preſent Mr. 


arraignment, 
the Court BAN HorTyam, and MR. SERIJEANT GLYNN, 


3 Receider, for the wiltul murder of David Sumuel 
to return a Aforcrey, on the 12th day of October preceding. 


Jury inflanter 


to try whe- He nas alſo charged on the Coroner's Inquiſition 
ther he ſtand with me ſaid murder. 
mute obſt;- 


nately, or by the viſation of God; and if they find ne he ſtand obſtinately mute, 
Tub 


ſentence may de paſſil without further enquiry. 
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Taz priſoner, when put to the bar to be ar- 1777. 
raigned, was aſked by the Clerk of the Arraigns, nn. 
in the uſual form, whether he was Guilty er Nat, © c. 
Guilty ; but inſtead of making any anſwer he ſtood. 
mute. 

Tax Coun having in vain 8 him to plead. . 
to the indictment and inquiſition, directed the Sheriff -1 E. e. 30. 
to return a Jury inſtanter, to try whether he ſtood © 7: 
mute through obſtinacy or by the viſitation of God; 
and 2 Jury being returned accordingly, the fol- 
lowing oath was adminiſtered to them : | 
Lou ſhall diligently enquire, and true preſent- 
ment make for and on behalf of our Sovereign 
Lord the King, whether Francis Mercier, other- 

* wife Louis Le Butte, the now priſoner at the bar, 
being now here indicted for the wilful murder of 
% David Samuel Mondrey, ſtands mute fraudu- 
** lently, wilfully, and obſtinately, or by the pro- 
** vidence aud act of God according to your evi- 
** dence and knowledge. So help you God.” 

Tux priſoner was a Frenchman ; and it appeared 
by the evidence of John Gretton, Eſq. the Magif- 
trate, before whom his examination had been taken, 
when he was committed, that he had anſwered the 


Magiſtrate's queſtions to him in the Engliſh lan- 


guage; that he had received ſeveral letters from 


him, in his own, hand writing, in the Engliſh lan- 


guage, and that, in the opinion of Mr. Gretton,. 
he underſtood and was able to. ſpeak it nearly as 
well as his native tongue. It alſo appeared on. the 
oaths. of two of the keepers men who had attended 
him during his confinement, that, he had, fpoken 
Lugliſh very fluently to a. Mir. Redſhaw, for ten 
minutes the preceding evening ; and that the very | 
| morning 
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1777. morning of his trial, one of the men, while at- 
TT tending to bring him up ſtairs to the Court, ſaid 
Casz. to them who were conveying him, You had 
<< better ſet him down on the' bench as he cannot 
« ſtand,” and that he had then anſwered, ** No; J 
* cannot it;“ but it appearing that this expie lion 
had been lowly muttered rather than diftinaly 
made, one of the Jury requeſted to have the opinion 
of ſome medical perſon, Whether he might not have 
ſwallowed ſome drug or other poiſonous article, 
which, conſidering the extreme infirmity of his 
health, might have deprived him of the power of 
utterance; and accordingly Mr. Ogle, an eminent 
ſurgeon, happening to be in Court, was defired to 
examine the priſoner, which he did, and being 
ſworn, depoſed, that on his aſking the priſoner ſe- 
veral queſtions, he made no anſwer, but ſhook his 
head, and put his hand upon his breaſt ; that his 
pulſe was exceedingly low and quick; that his 
tongue was rather moiſter than is uſual ; that there 
was no ſwelling or any other injury whatever about 
the ſtomach or its region; but that it was impol- 
fible for him to form any. certain opinion whether 

he was or was not, capable of ſpeaking. 

Tur Cour then told the Jury that the queſtion 
they had to try upon this evidence was whether the 
priſoner ſtood mute wilfully, fraudulently and obſti- 
nately, or by the viſitation of God ? 

Tur Jury, after conſulting together for ſome 
time, found that the priſoner ſtood mute fraudu- 
lently, wilfully, and de and not by the 
viſitation of God. 

Ma. JosricE Asrox, (the. Recorder not being 


then preſent, ) immediately paſſed ſentence of death 
wor 
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upon the priſoner, purſuant to the ſtatute 25 Geo: 2. 1777. 

c. 37. and he was accordingly executed on the 5 
Monday following, and his body afterwards diſ- NERO ; 
ſected and ke purſuant to ſuch ſentence. 


The KING againſt Lx ox Ly 0Ns. che 


Ar the Old Bailey in January Seflion 1778, TITS 
Lyon Lyons and Thomas Miller were tried before A houſe 
Mx. SERJZzANT GLYNN, Recorder, for burgla- under repair, 


but not in- 


riouſly breaking and entering the dwelling-houſe of habited, is 
not the dwel- 
Etward Smith, with intention to commit a felony. ling-houſe of 


Tur Jury found a general verdict Guilty, ſubject the owner, 


though part 
to the opinion. of the JuDpGEs, upon the following of bis pro- 
{ perty is de- 
caſe: | poſited 


MR. Suirz had ſome time before purchaſed. this therein. 


houſe with an intention to reſide in it, and had 


moved ſome of his effects, to the value of about ten 
pounds into the houle ; but at the time the offence 
was ſuppoſed to have been committed, 1t was under 
the care of a carpenter, for the purpoſe of being 
repaired ; and Mr. Smith had not himſelf entered 


into poſleſſion of any part of it, nor did any part of 


his family, or any perſon whatever fleep therein. 
The priſoners broke and entered this houſe in the 
night-time, with an intention to ſtcal ; but whether 
it can in conſtruction of law be conſidered the 
dwelling-houſe of Edward Smith, they ſubmitted, 

Ke. | 5 
Trrs Cafe was made upon the objection of Mr. 
Howarth, the priſoner's Counſel ; and a copy of it 
was 
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1778. was delivered to each of the JuDGEs hangs in | the 


wg (1). 
Cat, Taz Jo pos were of opinion, That a houſe ſo 


; 28 -Manſ- ſituated could not be conſidered as a dwelling-houſe, 
I. C. j. De it being completely uninhabited, and therefore there 


oy B. Skin- Could be no burglary. 
ner, Taz judgment againſt the prvaners 1 was accord- 
nnd. ingly arreſted Ca). 


Mr. J. Aſhhurſt, Mr. J. Nares, Mr. ]. Gould, Mr. J. Willes, Mr. B. Perryn, Mr B. 


Hotham, Mr. B. Eyre. 


Cavs 94. The KING againſt Tnous Tick xn. 


—— 1 Ar the Old Bailey in Febr uary Seffion 1778, 


ben en the 7. homas Tickner and Thomas Adams were tried before 
pigs vc ney Ms. JusTrIct GouLD, preſent Ms. JusrIcE Ask- 
23 5 HURST, and MR. BARON PERRYN, on the ſtatute 
maſt be ex. 22 and 23 Car. 2. c. 1. commonly called the Coven- 
— try AR ; Thomas Tickner, for making an aſſault on 
William Jacob with a bill-hook, and ſlitting his noſe, 
with intention in ſo doing to maim and disfigure 
the ſaid William ; and Thomas Adams, for being 
preſent, aiding and abetting in the ſaid felony. 


— 
the. 


* . * 


(a) In December Seſſion 1782, William Fuller was indicted at 
the Old Bailey, before Ma. Recorber, for a burglary in the 
dwelling-houſe of Henry Helland,—The houſe was new built, and 
finiſhed in every reſpect except the painting, glazing, and the 
flooring of one garret: a workman who was conftantly employed by 
Mr. Holland, the builder, flept in it for the purpoſe of protecting 
it; but no part of Mr. Holland's domeftic family had yet taken 
poſſeflion of the houſe ; and rh Cour, upon the authority of 


Lyens' Caje, held, chat it was not the dwvellirg-houſe of the proſe- 
CUTQTY. 5 


Tux 


the 
ſe ſo 
uſe, 


here 


ord- 


fr: B. 
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Tux proſecutor was ſervant to a Mr. Cole of 1778. 
Twickenham, within about a quarter of a mile f 
whoſe houſe the priſoner lived. About twelve CARER 


CASE. 


o'clock at night, on the 16th January 1778, the Se Coke and 
proſecutor diſcovered the priſoners in a field belong- 88 
ing to his maſter, where Tickner was pulling up Tr. 212. 
turnips. The proſecutor went up to Tickner, and 
ſpoke to him ; but inſtead of making any reply, 
Tickney immediately ſtruck him on the noſe with a 
ſharp inſtrument fixed into a ſtick of wood, and 
hanging looſe, ſomething like a flail. The blow 
knocked him to the ground, and he reccived ſeve- 
ral blows after he was down, which rendered him 
fenſcleſs for ſome time. He was carried to St. 
George's Hoſpital, and upon examination a ſmall 
ſuperficial wound was found upon the right ſide of 
his noſe; a very large wound upon his neck, im- 
mediately under the lower jaw ; a cut upon his 
hand; a ſmall incifion on the right brow ; and SeeCro.Cir. 
eight 3 on the top of his head. The cut oo a 
upon the noſe had divided the extugements of the ante, p. 61, 
noſe in an oblique direction; but did not go 
through the bones of the noſtril. There is very 
little covering to the bones of the noſe, except the 
km; and the cut went to the bone, but did not 
penetrate into the noſtril. It was rather a cut or a 
(cratch than a flit ; but it was ſufficient to. leave a 
mark viſible for a long time. F 

Tae evidence did not ſufficiently affect the' pri- 
ſoner Adams to put him upon his defence; but Mr. 
Juſtice Gould (preſent Mr. Juſtice 4ſhhurſt, and 
Mr. Baron Perryn) told the Jury that he thought 
the evidenee againſt Thomas Tickner, if they be- 
lieved it to be true, ſufficient in law to convict him of 

3 | the 


"0d CASES IN CROWN LAW, 
1778 the charge in the indictment ; for that he conceived 


— it was not neceflary that either the malice afore- 
Tickns:'s 


Casz. thought or the lying in wait ſhould be expreſsly 

1) See 13. proved to be on purpoſe to maim or disfigure. The 
by v2: 35 priſoner was engaged in a criminal matter (1); pre- 
ſtealing ur- pared with a weapon to defend himſelf againſt all 
ET oppoſers; ; and being thus ready to n himſelf 
in his unlawful deſign of ſtealing the turnips, he is 
anſwerable for the conſequences which happened in 


the proſecution of his illegal act. As to the flitting 


45 Thisis of the noſe, the learned Judge ſaid, it had been 


Barney Car adjudged in the caſe of Mr. Kirby, (2), that a 

ante, p. 56. ſeparating of the fleſh was ſufficient to bring the 
offender within the meaning of the Act of Parlia- 
ment, and that in the preſent caſe the cut had 
reached the bone. 

Tn Jury found the priſoner guilty; but on his 
receiving judgment, Mr. Serjeant Glynn, R- 
CORDER,: ordered the execution of the ſentence to 
be reſpited, until the opinion of THE TWELVE 
Jupcts could be procured, Whether this conviction 
was proper within the meaning of the ſtatute? the 
words of which are, That if any perſon ſhall on 
“ purpoſe, and of malice aforethought and by 
lying in wait, unlawfully cut out or diſable the 
tongue, put out an eye, /lit. the noſe, cut off a 
* noſe or lip, or cut off or diſable any limb or 
member, of any ſubje& of his Majeſty, with in- 
„ tention in ſo doing to maim or disfigure, in any 

© the matters above-mentioned, fuch his Majeſty's 

( ſubject; the perſon ſo offending, his counſellors, 

*© aiders, and abettors, knowing of and. privy to 

«© the offence as aforeſaid, ſhall be felons, and 
ſuffer death without the benefit of clergy.” 
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Tat Jupors were of opinion, that the conviction 1778. 
was wrong; and that this did not amount to a N 88 
cient evidence of . in wait. Mill?s Caſe, 
| om April 
ſſion, 
1783. 


/ 


The Kine againſt RowLaNnD RIDGELAY. Cas 95. 
1 was a caſe upon the 8 and 9 Will 3. c. 26. Wits ſhall 
drawn up and reſerved by MR. BARON HornAu, at yn oa 
the Old Bailey in December Seſſion 1778, for the puncheon 


within the 
conſideration of THE TWELVE JUDGES. meaning of 


not being a perſon employed in or for the Mint, &c. 75 
knowingly, felonioufly, and traitorouſly had in his 
cuſtody and poſſeſſion one PUNCHEON, made of iron 
aud ſteel, in and upon which was made and impreſſed 
the figure, reſemblance. and ſimilitude of the head 
fide of a SHILLING, without any lawful authority or 
ſufficient excuſe for that purpole, againſt the duty 
of his allegiance, &c. 

Taz third count was the ſame as the firſt, for 
having in his poſſeſſion a puncheon, in and upon 
rhich was impreſſed the figure, reſemblance, and 
imilitute of the head fide of a GUINEA, | 

Taz ſecond and fourth counts reſpeRively charged; 
that the ſaid puncheon would impreſs and make the 
hgure, reſemblance, and fimilitude of the head fide ' 
of a ſhilling and @ guinea. ; 

Tur words of the Act of Parliament, as far. as 
hey relate to this queſtion, are, that wheſoever 
© thall knowingly make or mend, or begin, or pro- 
*ceed to make or mend, or aſſiſt in the making or 
mending of any puncheon, counter-puncheon, 
VOL. I; | Q « matrix, 


1778. 
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<< matrix, ſtamp; die, pattern, or mould, of ſteel 


. * iron, ſilver, or other metal or metals, or of ſpaud, the 

"Caſs, or of fine founders, earth, or ſand, or of any * 
bother materials whatſoever, in or upon which fixe 

_ £© there ſhall be, or. be made or impreſſed, or which to 

will make or impreſs, the figure, ſtamp, reſem- pun 

** blance, or ſimilitude of both or either of the pun 

. * ſides or flats of any gold or ſilver coin current but 
* © within this kingdom, &c. or ſhall knowingly for 
1 N buy, ſell, hide, or conceal, or without lawful Wl & | 
= authority or ſufficient excuſe for that purpoſe, the 
" © knowingly., have in his, her, or their houſes, wath 
$ ; "T0, guſtody, or poſſeſſion, any ſuch puncheon, figu 


7 
Wo! 


: 
; 
5 


AE AI ond ils 
- * 


of the Jupoxs upon the following evidence of thi 


The impreſſions are too faint to be exactly com 


**, coynter-puncheon,; matrix, ſtamp, die, or other 
« tool or inſtrument before-mentioned, every 
© ſuch offender or offenders, their counſellors, 

© Procurers, aiders, and abettors, ſhall be guilty 
{5 95 high treaſon.“ 


| 0 

Ir was fully proved that the n were BW the. 
fad. bs the priſoner's lodgings, and that he had mou 
them knowingly for the purpoſes of coining. Ihe Wi the 
Jury accordingly found a general verdi& Guilty; WM fon 


but-as 'no caſe had been decided upon this branch 
of the Act, the Court withed to have the opinion 


Engraver of the Mint, Whether theſe were or wert 
not puncheons within the meaning of the legit 
lature? 

Tas puncheons found in the priſoner's cuſtod) 
are complete, and are hardened ready for uſe ; but 
it is impoſſible to ſay, that the ſhillings which wert 
found, were actually made with theſe puncheons. 


pared ; but they have the * of having 
been 
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teel, been made with them. The maimer of making 1778. 
aud, theſe puncheèons is as follows: A true ſhilling is cut 


any away to the outline of the head; that outline 1 
hich fixed on a piece of ſteel, which is filed or cut cloſe 

hich to the butline. This is the puncheon; and the 

ſem- puncheon makes the die, which is the counter- 

the Bi puncheon. A puncheon is complete without letters, 

rrent but it may be made with letters upon it; though 

ingly from the difficulty and inconvenience it is never 

xwiul ſo made at the mint; but after the die is ſtruck, 

pole, the letters are engraved on it. A puncheon alone 

Jules, without the .counter-puncheon will not make the 

heon, WI figure ; but to make an old ſhilling, or a baſe ſhil- 

other Wl ling current, nothing more is neceſſary than theſe 

every inſtruments. They may be uſed for other purpoſes, 
ellors, ſuch as making ſeals, buttons, medals, or other 
ouilty T things, where uch impreſſions are wanted. 1 

Ox the firſt day of Hilary Term 1779, Eleven of 

were the Ju Dogs (abſente L. C. J. De Grey, were unani- 
e hal mouſly of opinion, That this was a puncheon within 

Tie BY the meaning of the Act; and at the February Seſ- 
ui; fon following the 3 received . of 
branch high treaſon. 
pinion 

of the 
or were 
e legit The Kine againſt May. Case 96. 
cuſtod} Ar the ſittings at Weſtminſter in Hilary Term 1779. 
ſe; bul 1779, before Mn. JusTICE BULLER, the defendant u . 
ch ver vas tried on an inditment for PERJURY in his “ i manner 
cheon* Bl evidence as the proſecutor of an indictment againſt ., lde. 
y co.. for an affault. FX he indictment for the aſſault “ at is 70 
having &« ſay,” do 


not bind the party to recite the inſtrument, &c. verbatim. 


Q 2 | charged, 


been 


9 


”y - by 9 — 

— \ = i", 
r 
— . —v— 


PT 


On > 


EEE 


— 


53 
WF 
= 
. 
"3 
£46 
Lit Y 
. 
8 # 
3 

1 ”"» 
£ 

* 
4 


228 | | CASES IN cROwN LAW. 


1779. charged, that the proſecutor had received an in- 
— jury, ** whereby his life was greatly deſpaired of.” 
May's Cases. 2 | 6 : : 
Dowghts, The indictment for the perjury introduced the in- 
194- ditment for the aſſault in theſe words, which 
e indictment was preſented in manner and form fol. 
«© lowing, that is to ſay,” and then ſet forth the 
indictment at length; but in reciting the paſſage 
above-mentioned, the word te watacal vas 
omitted. 

Tur Counſel for the defence admitted, that it 
was not neceſſary to have recited the indictment for 
the aſſault; but it was contended, that the profe- 
cutor by the words ** in' manner and form follou- 
ing, that is to ſay,” had undertaken to recite it; 
and that having ſo done, he was bound to ſet it 
forth verbatim. 

Bor the learned Judge eb abel the Shiedlion 

He faid, that the word ** tenor” had fo ſtrict and 
technical a meaning as to make a literal recital ne- 

(1) The word 

7. aforeſaid” ceſſary (1) ; but that by the words in manner and 

implies and «« form following, that is to ſay (2), nothing 


binds the 
party to an more was requiſite than a ſubſtantial recital : the 


dart recital. variance therefore in the preſent caſe was only 


ante P · 90. 


King v. 


Boyce v. 


angry pe matter of form, and did not vitiate the indictment. 
dug 97 He mentioned alſo a caſe where the variance ws 


4 the «© wpdertood,” in the recital of an affidavit in an 
Powel, indictnient, inſtead of underſtood;“ in which 


though the introductory words were, 70 the tenor 
and Mes following, &c. the Court determined that 
the variance was not fatal (3). 

Tn E defendant was convicted ; and on motion to 
the Court of King's Bench a rule was granted, on 
the ground of this variance, to ſhew cauſe why 
the verdict ſhould not be ſet aſide, and a judgment 


(3) See the 


Beech, 
ante, p. 1 58. 
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of acquittal entered: but it was afterwards PART | 1779. — 
without argument: and in the Eaſter Term follow- eee, 
ing the defendant was called upon his recog- 
nizance, in order that judgment might be pro- 
nounced againſt him. 
3 23 
The KixG againſt Doxxarrr. Cast 97. 


0 


Ar the Old Bailey in February Seſſion 1779, "Pp —_ 
James ALIAS Patrick Donnally -was tried before ho rag 


Mn. JusrIck BUrLLER, and found guilty of having by.” 
committed two ſeveral highway robberies upon the threatenin 
perſon of the Honourable Charles Fielding, Eſq. e e 
ſon of the Earl of Denbigh. But the judgment practices, 
was reſpited, and the following caſe ſubmitted to ef 
the opinion of the Ju pes. Ronnzar. 
Cask. On the 18th January 1779, the proſecu- 
tor Mr. Charles Fielding dined at Mrs. Cotton's in 
Harley- ſtreet, Cavendith-ſquare. As he was re- 
turning through Soho-ſquare towards the Play- 
houſe, between the hours of fix and ſeven o'clock 
in the evening, he met the priſoner, whom he had 
never ſeen before. The priſoner deſired that Mr. 
Fielding would give him a preſent. Mr. Fielding 
aſked, © For what?“ The priſoner anſwered, © You 
ad better comply, or I will take vor before a 
* Magiſtrate, and accuſe you of an attempt to com- 
mit an unnatural crime !” | 
Mx. FieLDinG then gave him half a guinea, 
which the priſoner ſaid was not ſufficient ; but 
Mr. Fielding had no more in his pocket. On the 
*0th January about four o'clock in the evening 


Q 3 Mr. 
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1779. Mr. Fielding met the priſoner again in Oxford. 
, ſtreet, who made uſe of the ſame threats as before: 
DonnaLlLYsS_ ah | g ; 
Cask. ſaid, Mr. Fielding knew what paſſed in Soho- 
ſquare ; and unleſs he would give him more money, 
he would take him before a Magiſtrate and accuſe 
him of the ſame attempt, and it would go hard 
againſt him unleſs he could prove an alibi. Mr. 
Fielding then went to the ſhop of Mr. Walter, a 
grocer in Old Bond-ſtreet. The priſoner followet 
him, and ſtaid on the outſide of the door. When 
Mr. Fielding went into the ſhop, he. took a guinea 
33 5 out of his pocket, gave it to Mr. Walter, and de- 
ſired he would give it to the man at the door, 
which Mr. Fielding ſaw him do, and then the pri 
ſoner went away. Mr. Fielding ſaid, he was en 
, ceedingly alarmed at both the times, and under 
that alarm gave the money. He was not aware 
what were the conſequences of ſuch a charge, and 
he apprehended it might coſt him his life. 
| Tux Jury were deſired to confider, FIRST, Whe- 
. ther they were ſatisfied that Mr. Fielding delivered 
1 4 his money through fear, and under an apprehenſion oft 
= that his life was in danger? SecoxnDLY, If they 1 
1 ſhould not think that Mr. Fielding apprehended his bern 
if life was in danger, Whether the money was not ob- the 
1 tained by means of the priſoner's threats, and "_ 1 
NF the will of Mr. Fielding ? | WH 
Wo Iuxk Jury found the priſoner guilty ; ; and fail i Ser, 
- they were fatisfied that Mr. Fielding delivered his Wil 
1 money through fear, and under an RN * 
| that his life was in danger: tho 
1 Tux queſtion is, Whether this amounts in law t hr 
1% A ROBBERY? Signed, F. BULLER. + inte 
= | 19th Feb. 1779. ll ©: 
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| the priſoner and for the Crown. 


GASES IN CROWN LAW. 


Ox the 9th April following, the TWELVE IVDGES 
aſſembled at L. C. J. De Grey's houſe in Lincoln's- 
Inn Fields, for the purpoſe or gg. Eoutifel 
upon this caſe. It: was argued by Mr. ' Howarth for 
the Crown, and by Mr. Graham ft the intel 
The Counſel for the Crown ſpoke firſt, and after- 
wards replied to the arguments by the Counſel for 
the priſoner. 'The Counſel then withdrew,” and 


| the Jupcts debated the point among themſelves, 


and then gave their ſeveral opinions, 
with the junior Judge. 

Ar the enſuing May Seffion” at the Old Bailey, 
Mr. Juſtice JVilles delivered the reſult of their des 
liberations to the following effect: 

Tur queſtion ſubmitted to the Jupors was, 
„Whether this offence amounts to a robbery ?” 
This queſtion has been argued by Counſel, both for 
The TWELVE 
Jupcts have inveſtigated the ſubject, and delivered 


beginning 


their ſentiments ſeriatim ; and. they are unanimouſly | 


of opinion, That the priſoner at the bar is guilty 
of the crime of which he has been convicted. 

Tux grounds and principles upon which this de- 
termination is formed, I ſhall endeavour to ſtate to 
tie Court with equal brevity and perſpicuity. 

Tur definition of robbery, as it is given by Sir 
William Staundforde, Sir Matthew Hale, and Mr. 
Serjeant Hawkins, is *©* a felonious and violent 


taking of any money or goods from the perſon of 


another, putting him in fear;“ from which it is 
evident, that to conſtitute the crime of robbery, 
three ingredients are neceſſary: FIRST, a felonious 
intention, or animus furandi : SECONDLY, + ſome 
degree of viokence, or putting in fear: THIRDLY, 

24 ö 2 taking 
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aig 1» gb s exact line what ſhould or what ſhould not be con. 


E. 


on its own particular circumſtances, it will be ſuff. 


him. in the ſtreet during the duſk of the evening, 


not bear two conſtructions. It is clear that he laid 


man obtains property from the poſſeſſion of another 


CASES IN CROWN LAW, 
à taking from the perſon of another. But as the 
Ju poxs declared, they did not mean to draw the 


ſtrued a robbery, but that every, caſe muſt depend 


cient for me to ſhew that the facts proved in the 
preſent caſe, are within the denityon of that of- 
fence. _ 
Firſt, THE felonious intention, or animus fu. 
rand, | 
Tux priſoner, a ſtranger to Mr. Fielding, ſtop 


and deſires that he would give him a preſent ; and 
when he is aſked, Tor what? he replies, You 
had better comply, or I will take you before a 
5 Magiſtrate, and accuſe you of an attempt to 
commit an unnatural crime.” This conduct vil 


in the way for the purpoſe of obtaining money, 
againſt the will of Mr. Fielding ; and wherever one 


againſt his will, the law preſumes the act to proceed 
from a felonious intention, unleſs the circumſtances 
under which it was done evince the contrary ; for 
the ſecurity of private property is the care of the 
law, and the preſumptions which it raiſes to attain 
that end, cannot be repelled by even a ſpecions 
pretence of right; much leſs in the prefent caſe 
where the baſeneſs of the deſign is apparent. Nor 
will the law ſuffer its object to be evaded by a 
ambiguity of expreſſion ; for if a man ayimo furan 
ſay, ©* Give me your money—Lend me your mo- 
„ ney— Make me a. preſent of. aur money, 
words of the like import, they are equivalent to n 
mo! 
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| actual violence is uſed. 


CASES IN CROWN LAW. 


neceſſary to conſtitute this offence. In the definĩ- 
tion above- mentioned, theſe two words are included 
as deſcriptive of the cauſe and the effect; but the 
law does not in this caſe require an 'afual violence 
upon the perſon, or an exiſting fear in the mind. 
A man with a cutlaſs under his arm, or a piſtol in 


his hand, demands and obtains the money of 


another without touching his perſon. Here no 
e Suppoſe,” ſays Mr. Juſ- 
tice Fofter, p. 128. the true man is knocked 
down, without any previous warning to awaken 
© his fears, and lieth totally inſenfible while the 
'** thief rifles his pockets; where is the circum- 
* ſtance of exiſting fear?” And yet in both theſe 
caſes the crime would be robbery. The putting in 
fear need not be laid in an indictment for this of- 
fence, nor the fact of fear proved upon the trial; 
but if it be laid to be done violently and againſt 
the will, the law in odium ſpoliatoris will preſume 
it. It is not even neceſſary that there ſhould be 
actual danger; for a robbery may be committed 
vithout uſing an offenſive weapon ; as by uſing a 
tinder-box or a candleſtick inſtead of a piſtol. A 
reaſonable fear of danger, cauſed by the exerciſe 
of a conſtrue violence, is ſufficient ; and where 


ſuch a terror is impreſſed upon the mind as does 


not leave the party a free agent, and in order to 
get rid of that terror he delivers his money, he 


may 


. 233 
moſt poſitive order or demand; and if any thing 1779. 
be obtained in conſeqence, it will form the Nn in- 
gredient in the crime of robbery. 

Tat ſecond point conſidered was, Whether the 
priſoner had uſed that degree of violence, or in- 
ſpired that degree of fear, which the law holds 
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1779. may clearly be ſaid to part with it againſt his will 


DoNNALLY 8 
Cask. 


Foſter, 128. 


a I \42Edw.3. 


f. 14. 
4 Hen. 4. f. 


(2) Staind 
ford, 276. 


Nor need the degree of conſtructive violence he 
ſuch, as in its effects neceſſarily imports a probable 
injury ; for when a villain comes and demands mo- 
ney, no one knows how far he will go; and * if the 
fact be attended with thoſe circumſtances of terror 
* and violence, which in common experience are 
*© likely to induce a man to part with his property 
for the ſafety of his perſon,” it is all the law re- 
quires. Sir Matthew Hale, 532. cites a caſe from 
the Year-Books of Edward the' Third (1), which 
carried this doctrine ſtill farther. ' ** If thieves 
come to rob a man, and finding little about him, 
* enforce him by menace of dach to ſwear on a 
© hook to fetch them a greater ſum; which he doth 
% accordingly, this is a taking by robbery (2): 
and yet when he fetches the money; ' he is removed 
from all terror but the fear of breaking his oath, 
and is out of the reach of violence. 

Bur let us ſee how far the circumſtances which 
attended the fact m the preſent caſe, will bring it 
within theſe rules of law. A young gentleman from 


ſchool is accoſted at night in London ſtreets by a 


perſon he never ſaw before, whom he muſt ſuſpect 
to be a villain. The ſtranger demands a preſent. 
This conduct ſeems ſufficient to ſatisfy the legal 


idea of robbery. But the priſoner goes farther, and 
fays, © You had better comply, or I will take you 


before a Magiſtrate.” This is a threat of perſon! 
violence, for the proſecutor had every thing to fear 
in being dragged through the ſtreets as a culprit 
charged with an unnatural crime. The threat 
muſt neceſſarily and unavoidably impart intimida- 
tion. It is equivalent to attual Violence; for u 

violence 
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CASES IN CROWN LAW. 
violence that can be offered could excite a greater 
terror in the mind, or make a man ſooner part with 
his money. The menace is much ſtronger than that 
in Harman's' Caſe (a), and it is implied, that if 


the violence in that caſe had preceded the theft, it 


would have been robbery. What can operate more 


powerfully on the mind than a menace to do that, 


which in its conſequences would blaſt the faireſt 
fame, and ruin for-ever the brighteſt character ? It 
is much more likely that ſuch menaces ſhould oc- 
caſion fear, than thoſe which Mr. Serjeant Hawkins 
has mentioned in his Pleas of the Crown (1). To 
conſtitute this offence, however, it is ſufficient if 
there be a reaſonable fear of danger, which might 
operate in conſtantem virum as well as in meticulo- 
fam, much more on the mind of a boy come 
from ſchool for the holidays. It was argued by 
the priſoner's Counſel, that this was a fraudulent 
extorting, and not a taking by violence; but in 
many cafes fraud will ſupply the want of violence; 
as in burglary, .-where the breaking is a neceſſary 


ww 
= 


— 


(a) Harman was indicted for robbing Halfperny on the highway: 
It appeared in evidence, that Harman was upon his horſe, and re- 
quired Halſpenny to open a gate for him to go out; Harman came 
by him, and ſlipped his hand into his pocket and took out his 


purſe; Halfpenny not ſuſpecting the taking of his purſe, until 


turning his eye, he ſaw it in Harman's hand, and then he de- 


manded it, Harman anſwered him, Villain] if thou ſpeakeſt of 
* thy purſe, I well pluck thy houſe over thine ears, and drive thee out of 


« the country as 1 did Jobn Somers,” and then went away with his 
purſe; and becauſe he took it not with ſuch violence, or put 
Half penny in fear, it was ruled to be but ſtealth, and not robbery; 


for the words of menace were uſed after the taking of the purſe, 
Wherefore h 


ingredient ; 


ie was found guilty only of larceny, and had his 
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Case:z 


(1) 1 Hawk. 
P. C. 149. 161. 
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in gredient and yet if a perſon fraud ulently get ad- 
miſſion into a houſe by colour of law, or under 
pretence of taking lodgings, or of having bufineſ;, 
it has frequently been held, that ſuch circumſtances 
amount to a conſtructive breaking. Several of the 
Jupcxs thought there was a great analogy between 


| theſe cafes and the preſent, and therefore that it 


ought to be governed by the like principles. Where 
burglary is committed under ſuch circumſtances, 
there is no actual breaking ; there is no actual vio- 
lence in the preſent caſe ; yet the fraud uſed in both 


amounts to a conſtrue breaking in one caſe, and 
to a conſtructive violence in the other; but the de- 


termination did not turn entire upon this rea- 
Joning. 

As to the thin ingr edient, Viz. a milling 1 the 
perſon, the Jo pos are of opinion, That it is im- 


poſſible to raiſe a doubt upon the point. 


Ante page 
164. 


Bur before I conclude, it may be proper to ſtate 
the ſeveral authorities by which this determination of 
the JupcEs is ſupported. The firſt caſe mentioned 
was that of James Brown, who was tried and con- 
victed at the Old Bailey in October 1763, for a 
highway robbery on Ralph Hudſon; and he was 
executed. The ſecond caſe was that of Thomas 
Jones, tried and convicted before Mr. Baron Ho- 


| tham, in February Seſſion 1776; and his caſe was 
determined to be a robbery by all the Ju pers at 


Serjeant's-Inn Hall; and he was executed. The 


third caſe was that of Robert Harrold, in laſt June 


Seſſion, who was tried and convicted of the like 
charge; but he was afterwards reprieved upon ſome 
doubt on the evidence. In all theſe three cafes 
there was this — from the preſent caſe, that 

| ſome 


ſom 
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ſome actual violence was proved, as taking and 1779. 


ſeizing by the arm or collar. — But the Ju pons all . 
held, that this circumſtance did not. make any ma- 
terial diſtinction; but that ſufficient was proved in See Hick- 


Doxnally? 3 
Cas E. 


this caſe for the Jury to find the priſoner guilty of man's Caſe, 


ROBBERY. | — 


The Kix againſt BRASIER. Cas 98. 


Tus was a caſe reſerved for the opinion of the An infant 
TWELVE JUDGES, by Mr. JusriIck BurLER, at W383 


f ſeven Jum: of 
Summer Aſſizes for Reading, in the year 1778, on age, if a 


the trial of n Indie: oe! rape on the body of 2712s of the 
an infant under ſeven years of age. | oath, muſt be 
Tas information of the infant was received in no teſtimony 


n for 
evidence againſt the priſoner ; but as ſhe had not!“ ar, 
attained the years of preſumed diſcretion, and did, given upon - 


not appear to poſſeſs ſufficient underſtanding to be 8.Bol. N. p. 


aware of the dangers of perurx, ens was not 293. 

ſworn (4). 1 
Tux priſoner was convicted; vt the judgment a Hale, 302. 

vas reſpited, on a doubt, created by a marginal- a 1 | 

note to a caſe in Dyer's Reports; for theſe notes 11 Mod. 228. 

having been made by Lord Chief Juſtice 7reby, ! N eg 


Foſter, 70. 


are conſidered of great, weight and author ity ; and it 2Hawk.612. 
Gilb. L. E. 
was ſubmitted to the Twelve Judges, Whether evi- ! 44. 


dence, under any circumſtances whatever, could be 


— 


— : 


ky — ——— ů— 


(a) It appears by a manuſcript note of this caſe, in the poſſeſ- 
hon of a gentleman at the bar, that the child's evidence was not 
teceived at all; but that the mother and another witneſs gave 
evidence of what the child had ſaid at the time. 


legally 


6 | CASES N CROWN LAW! 


1778. legally admitted -i in a criminal proſecution _ 
——— upon oatñ 5 

E * - Tar Jo pes afſembled at Seizeants lun Hall 12 

| April 1779, were unanimouſly of opinion, That ng 

teſtimony whatever can be legally received except 

upon oath ; and that an infant, though under the 

age of ſeven years, may be {worn in a criminal pro- 

ſecution, provided ſuch infant appears, on ſtrict 

examination by the, Court, to poſſeſs. a ſufficient 

| knowledge of the nature and conſequences of an 

oath: (a), for there is no preciſe or fixed rule as to 


the time within which infants are excluded from 


giving evidence; but their admiſſibility depends 

| upon the ſenſe and reaſon they entertain of the 

danger and impiety of falſehood, which is to be 

See the caſe Collected from their anſwers to queſtions pro- 

—.— * pounded to them by. the Court; but if they are 

; 2 Strange. found incompetent to take an oath, their teſtimony 

. 700. cannot be received. They determined, therefore, 

5 that the information of the infant, which had been 

. | given in evidence in the preſent caſe, ought not to 
it © have been receive. - | 

Cast 99. 


The KING againſt Buky. 


A Clerk of IN the King's Bench, Eaſter Term 19 Geo. 8. a 
Aſſize has not ; 9 
a lien upon rule had been obtained to ſhew cauſe why an attach- 


ee ment ſhould not iſſue againſt the defendant, who 
tody for his fees; and if he draw an indictment with unneceſſary prolixity, he 
may be ordered to pay the extraordinary expence. 5 


— — — 


(a) See White's Caſe, poſt, | 
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was Clerk of Aſſize on the Norfolk Circuit, for not 1778. 
obey ing a writ of Certiorari to remove an indic- 8 
ment for murder, and a ſpecial verdi&t founded Casz. 
upon T1). On ſhewing cauſe againſt this rule, it (1) Borth- 
was inſiſted by the defendant's Counſel, that he had Dove! Len, 
a right to retain the record till he ſhould be paid his * 
fees for drawing, ingroſſing, &c. which the at- 
torney for the priſoner had refuſed to do, on the 
ground of their being exorbitant. 
Lonůo MANSFIELD faid, he ſhould be very un- 
willing to determine that a Clerk of Aſſize has a 
lien on the records-of the Court for his fees, for 
that he foreſaw great inconvenience from ſuch a 
doctrine. It was therefore referred to the Maſter : 


and on the Attorney for the priſoner undertaking to 


pay as much as he ſhould report to be due, the re- 
cord was returned into Court, and the rule for the 
eee nee (. 


16— — 


— 


(a) In che * Term the Court red an indictment "RAR per- x Mod: 249. 

jury againſt May, which had been removed from Hicks's Hall, to 

the Maſter, to ſee what part of the record was unneceſlary ; and 
made an order that the Clerk of the Peace ſhould pay the expence 

incurred by ſuch unneceſſary part.—N. B. It was drawn to an ex- 

orbitant length, by ſtating all the continuances on the former 

proſecution, &c. which is rendered unneceſſary by the expreſs 

words of the 23 Geo. $.0. HH 1b 
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240 EL CASES. IN CROWN N LAW. 
| 1779. — 
Cs 100. . T "Me KrxG againſt 3 


e r d 4 Ar the Oul Bailey May Seſſion 1779, the pri- 


a fixture to ſoner was indicted for ſtealing ſix 08 glazed 
the freehold. 

 window-ſathes. 

THE window-frames from which they were taken 
were fixed into their proper places, but the ſaſhes 
were neither hung nor beaded in the frames, but 

2 Juſtice ere faſtened in by laths nailed acroſs the frames to 
illes, 
r. Baron prevent their falling Out. 


otham, Tur Cour (1) held they were not fixed ty 


Mr. Serjeant 


Glynn. the fr echold. 


| Cas 14 101. The KixG againſt FEARSHIRE. 


Parole eyi- Ar the Sittings of the King's Warn! in Middle 


dence cannot 


be received ſex after Trinity Term 1779, John Fearſhire was 


of the infor- tried before LoR ůU MANSFIELD on an indictment 
mation given 


before 2 for a miſdemeanor. 


_— Tux Counſel for the 8 a to 
lony or miſ- 8 parole evidence of the information which had 


ee been given againſt the defendant before a Juſtice 


— 


dence be of the Peace, and on which the Juſtice had granted 


. a warrant to apprehend the defendant. 


reduced into writing. See Rex v. Jacobs. Poſt. 


Seet&2 M. Duxxinxc, Counſel for the defendant, ob- 


jetted to the admiſſion ,of this evidence, on the 
c. 13... 4. andz 


and 3 Phil. & ground, that as it was the duty of the Magiſtrate 
to take informations in writing, the preſumption of 
law was, that he had taken the information in 
writing in the preſent caſe ; and that as the written 
information, which was the beſt evidence, was not 

produced, 


Mar. c. 10. 
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produced, no parole teſtimony could be admitted to 


ſupply the want of it. 

Tux. Counſel for the Crown replied, That neither 
the practice of Magiſtrates, nor the ſtatutes of Philip 
and Mary, required the information of witneſſes to 
be taken in writing, except in caſes of treaſon, 


felony, or very high aud aggravated miſdemeanors ; 


and that in miſdemeanors of light complexion, like 
the preſent, the conſtant practice was, to take the 
parole evidence of the witueſs upon oath, and to 
diſpenſe with the torm of reducing it into writing. 


241. 


1779. 4 


FARSHIRE's 


Cs E. 


Lony MANSTIEILD.—It is the duty of the Na- See Rex v. 


giſtrate to-take all charges, of whatſoever nature, 
kind, or complexion they may» be, in writing. In 
the preſent caſe parole teſtimony cannot, at any 


rate, be given of the ſubject-matter of the informa- 


tion, unleſs it be previouſly ſhewn that the in- 
formant did not give his depoſition. on oath ; and 
that his information was not reduced into writing. 


Jacobs. 


But I am of opinion, that, as it is the indiſpen- 


lable duty of every Juſtice of Peace to take the 


uformation in writing in all caſes, the preſump- 
tion is, that he has in this caſe done his duty, by 


taking it in writing, and therefore the parole evi- 


dence now offered ought not to be received. 
THz parole teſtimony was accordingly rejected, 


is objection. - 


OL. 1. N . The 


and the defendant was acquitted 1 in conſequence of 
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s CASES IN CROWN LAW. 


__ : 
= Cas 102. The APPRENTICES CASE. 
The Chief NM 01 
e AR R. Dux x IN, on the third of May 17 79, F 
King! s Bench moved the Court of King's Bench for a writ" of Fe 
his) Stan. Habeas Corpus to bring up two young men from B, 


to bring up The Nore, who had been impreſſed and put on 
the bodies of fe 
impreſſed board the tender lying at that place. 

4pprentices. The ſeveral affidavits on which the 8 


was made, proved them to be apprentices working 


— A A IE OY ("DI — — Soba 8 * „ 
4 YEE no ne r 5 e i AAS EE A þ od oy oe EI * — 0 * 
Se 2 « x . .F. Az - Err By," - — r » „ nd Ie. ig l 5 
EL IE ponds . _—_ Os: IE VS LIST — ow” : HEE OS, : 
OO I ION ee, I TEE ORR THE PPP Q Prue Hb 
r „EEE n n c ( . CR a 
. z ; : - : — — — — DEE © k 
r Nn r 2 * 9 * e 2 ” — 8 >>I 


daily under their indentures in their Wed * 
trades, and in the employment of their maſters. | 
Lorp MAxsFIEIPD. Tux preſs-maſter | has «] 
ated very improperly. Inſtead of granting you a = 

Habeas Corpus, I ſhall, upon this occaſion, go a 
q | ſhorter way to work, and grant you my warrant a WW did 
ft | EP. Chief Juſtice for bringing them before me, they writ 
N being clearly apprentices not liable to be impreſſed, kno 
N bi | I was not acquainted with this authority until ſome WI cou 
| years ago. I diſcovered it in reading ſome ol and 
4 Law Books, and I went to LoRͥůU HarDwicke and Pape 
| confulted him on it, and he agreed that it was in payr 
| I | the power of this Court to grant a warrant in ſucl been 
4 caſe of an apprentice, and ſaid that Lord Cha be! 
* Juſtice HorT was of the ſame opinion, and that] tenti 
there were ſeveral precedents for it. Tr 
Ax his Lordſhip ordered the regular ſteps to E Vhic! 
taken to obtain the warrant. Engl 
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N | i 1779. 
The KING qgainſt WILLIAM Jo ks. Cas 103. 
Ar Chelmsford, 21ſt July, 1779, William Jones, Ta an indid- 


o o \ o - d fl 
otherwiſe Thorowgood, was indicted before LORD e — 
MANSFIELD, for that he, having in his cuſtody COL 

. 5 : % porting to 
certain forged paper writing purporting to be Ae be wy - 


ank- 
8 Gorton | : . «© note,” 
BANK-NoOTE (deſcribing it) as followeth ; that is to Mares Cop 
ſay | ” | So inſtrument 


„ No. P. 946, 0 


. of it appears 
«© I POMuISE to Pay John Wilſon, Eſq. OR to be a bank- 


note; and 
% BEARER, TEN PouNps. the want of 


London, March 4, 1776. 2 


ance cannot - 


« K. Ten. For Self and Company of my be ſupplied 


gr : by the repre- 
6% EN Id. John Jones. Bank in England.“ ee age, 


3 * the party ut- 
| | | tering 1t. 

did diſpoſe of and put away the ſaid forged paper , C. Peu ol. 
writing as and for a good and true bank-note, well 30z. 
knowing the ſame to be forged. There were other 
counts charging it to be, A certain forged 
and caunterfeited note; and, ſecondly A forged 
paper writing purporting to be a promiſſory note for 
payment of money ; and laving the offence to have 
been committed, fir/?, with an intention to defraud 
the Bank of England; and, ſecondly, with an in- 
tention to defraud James Rainer. 

Taz Jury acquitted the priſoner on thoſe counts 
which charged an intent to defraud the Bank of 
England, and as to the other counts, they found 
a ſpecial verdi& to the following effect: That the 
paper writing purporting to be a bank-note, is not a 
note filled up by any of the officers of the Governor 
and Company of the Bank of England, or entered 
uw any of their books, but is forged : That the ſaid 

| EO Willam 
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® CASES IN CROWN LAW. 


IWilliam Jones, otherwiſe Thorowgood, well knowing 


| — the ſaid paper writing not to be a note of the 85 


vernor and Company of the Bank of England, but 
to be forged, averred the ſame paper writing to be a 


good bank- note, and diſpoſed of and put away the 


ſame as a good bank-note to James Rayner, with 
intent to defraud the ſaid James Rayner ; and that 
the faid James Nayner took the ſaid paper writing, 


and gave the full value -of Ten Pounds for the 
| ſame to the ſaid JFilkam Jones, otherwiſe Thoro:- 
good, believing the ſaid paper writing to be a true 


bank-note : That the Governor and Company of” 


the Bank of England frequently pay bank-notes 


which are filled up by their officers and entered in 
their books, although the ſame happen not to he 
ſigned: That the paper writing purporting to be a 


| promiſſory note for the payment of money, is not | 


note filled up by any of the officers of the Bank of 
England, &c. but is forged: That the ſaid Villian 
Jones, otherwiſe 7Thorowgood, well knowing the ſaid 


laſt mentioned paper writing not to be a note of the 


Governor and Company of the Bank of England, 
but to be forged, averred that 1t was a good bank- 


note, and uttered and publiſhed-1t as a good bank- 


note to James Rayner, as above-mentioned. But 
whether, &Cc. 

ON Wednefday, 24th November 1779, this ſpe— 
cial verdict was argued in the Court of King's Bench 
by Mr. Fielding on the part of the pr ofbiention. and 
by Mr. Minga on the part of the priſoner. 

Tat Court were of opinion, That the repreſen- 

, tation which the priſoner had made to Rayner, vis 
That it was a good bank-note, could not alter tht 
purport of it, which is what appears upon the fact 
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the inſtrument itſelf - for although ſuch falſe repre- 1779. 
ſentations might make the party guilty of a fraud or 


| | i Jones's 
cheat, they could not make him guilty of felony. 2 x 
Tae Priſoner was therefore diſcharged. 
The KING aguinſt Mary Apkx. N CasE 104. 


Ar the Old Bailey, in September Seſſion, 1779, 1779. 
Mary Aden was tried before MR. BARON HoTaran, 
| | ure, Whe- 
preſent MR. Jos TIR Gobi and Mr. JusTICE cher x wo- 
ASYHURST, for the wilful murder of William Barnet, man, who, in 
* NET. | a tranſport of 
on the 31ſt July preceding. wt paſſion, kills 
Tu E evidence was in ſubſtance as follows: William ee gs 
Barnet, the deceaſed, was a kind of aſſiſtant at the about to take 
3 g , 4 . 17 he ma 
public, office in Bow-ſtreet. The priſoner Marg 2 1 das 
Ade, lodged at one Ward's, a public houſe in topriſon, un- 
ng Fs ; . | ws warrant 
aitle-ſtreet, in Long Acre, and the and a man of which turns 
the name of Taymello, who was married to another 24 - _ 
anda * yi EEE has al, 15 guilty 
woman whom he had deſerted, cohabited with each of murder or 
other in theſe apartments. In the ſame houle lodged A Ys 
a woman of the name of Stephens. On the morning 
of the 31ſt J uly 1779, a quarre] happened between 
Farmello and Mary Adey and Mr. and Mrs. Stephens. 
During which, after much altercation, they proceeded 
to blows, and Mrs: Stephens went immediately to 
the Public Office in Bow-ftreet, and applied to 
William Barnet to procure a warrant againſt Far- 


 melly and Mary Ade, for the aſſault. Barnet, on 


hearing that Farmetlo, who was a journeman 1hoe- 
maker, was a married man living with another 
woman, told Mrs. Stephens that the could not have 
a warrant for the aſſault until ſix o'clock in the 

'K 9 | after- 
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CASES IN CROWN LAW. 
. but that if the was ſure that Farmelh 
was a married man he was an object of the ad, 
meaning the ſtatute 19 Geo. 3. c. 10, and might 


< the more caſy and better recruiting of his Majeſty's 
© land forces and marines,” enables the Commiſ. 
ſioners therein deſcribed ** to raiſe and levy, and cauſe 
ce to be raiſed and levied, within their ſeveral limits 
and juriſdictions, all able bodied, idle and dif- 
orderly perſons, who cannot upon examination 
* prove themſelves to exerciſe and induſtriouſly 
* follow ſome lawful trade or employment, or to 
have ſome ſubſiſtence ſufficient for their ſupport 
and maintenance, to ſerve his Majeſty as ſoldiers, 
and to require and command all and every high 
conſtables, churchwardens, overſeers of the poor, 
petty conſtables, headboroughs, and tithingmen, 
and other pariſh and town officers, or any of them 
within their reſpective limits and juriſdictions, to 
be aiding and aſſiſting to the ſaid commiſſioners; 
and for that purpoſe the commiſſioners or any 
three of them are to iſſue out their warrants 
requiring ſuch thigh conſtables, churchwardens, 
&c. to make or cauſe to be made, a general ſearch 
within their reſpective pariſhes, &c. for all ſuch 
perſons as they can find who are or ſhall appear 
to them to be within the deſcription of this at, 
&c.” But it is provided © that no bailiff's fol 
lower or aſſiſtant employed or belonging to any 
ſheriff, bailiff of liberties, marſhalſea court, or any 
other perſon or perſons that ſhall be ſo employed by 
any one that ſhall have the power of executing any 
warrant or proceſs whatſoever, thall be deemed 
thereby to follow or exerciſe any calling or em- 

**ployment; 
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Barnet went with her to the public houle. 
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e ployment, or to have a ſufficient ſupport and 
© maintenance within the intent and meaning of 
« this a&t;” A regular warrant had been granted 


under this act by three commiſſioners to a man of 


the name of David Prothero, who was at this time 
conſtable of the pariſh of Sr. Martin in the Fields, 
in which pariſh the houſe in which Mary Adey 
lodged was fituated ; and Barnet the deceaſed hay- 
ing, as above related, heard Mrs. Stephens's account 
of Farmello's character, applied to Prothero about 
four o'clock in the afternoon of the ſame day re- 
queſting that he would go with him to Ca/ile-ftreet 
to impreſs a man. who, he ſaid, had been beating a 
woman until he had almoſt murdered her, and who 
was a looſe, idle, and diſorderly perſon within the 
meaning of the a&; and on Mrs. Stephens being 
called in and aſſerting theſe facts, Prothero and 
| When 
Prothero went into the paſſage of the houſe, he ſaw 
three men ſtanding on the ſtairs, one of whom cx- 
claimed, Here is the conſtable coming up ſtairs to 
tale him.” Prothero begged that they would tell 
him which was Farmello's door, which they did accord- 
ingly, and on his tapping at it with his hand, aman's 
voice within aſked, *©* JVho is there?” Prothero 
anſwered, *©* Tt is me; open the door; a ſervant 
maid in an adjoining room ſaid, Fou need not go 
in that way; you may go in this way,” thewing 
him, in the middle of the wainſcot, a door which 
opened from the one room into the other. The huſ- 
band of Mrs. Stephens, and a man of the name of 


Ellis, went and unbolted the door, the bolt being 


on their ſide of the door, and Prothero, after puſh- 
ing the door open-entered the room ; in the middle 
a4 | of 
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of which he ſaw Farmello, whom he had never 
known or even ſeen before, ſtanding ſtraight before 
him; and Mary. Adey ſitting on his. left hand, 
Prothero waved his finger, and ſaid to Farmello, 
% Come, my friend, you muſi go along with me.” 
Farmello replied, ** What for?“ Barnet, who was 
at this time ſtanding on the right-hand fide of Pro- 
thero, exclaimed, before Prothero could ROE: Far- 
mello's queſtion, ** Come, come, you muſt go.“ The 
priſoner, Mary Adey, immediately jumped-up, came 


in front of Prothero, and made a blow at Barnet, 


ſaying, at the ſame time, Damn you, he ſhall not 
„ g0;” and upon her withdrawing her hand, a knife 
was obſerved ſticking about three inches and a half 
below the arm-pit in Barnet's body, who turned im- 
mediately out of the room, crying, O dear! 0 
* dear ! Lord have mercy unon me! J am killed 


and he died of the wound he then received at four 


o'clock on the enfuing day. The prifoner in her 


defence {aid, that at the time Barnet entered the 


room ſhe was ſitting at the table eating heKinne 
with the knife in her hand. 

Mn. HowarrTn, in opening the cafe to the Jury, 
mitted that Prothero, whom the deceaſed muſt: be 
taken to have been aiding and aſſiſting, was not 
in the due exccution of his office ; for that although 


he was poſſeſſed of a warrant which authorized bim 


to ſearch for people of a certain deſcription, Far- 
mells was not a perſon within that deſcription ;- but 
he contended, FIRST, that although Prothero and 
Barnet were not author ized to take Farmello under 
the warrant, they could only be conſidered as mere 
treſpafſers, by going unauthoriſed into Farmellos 
room, for that at the time the mortal wound was 
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given, no arreſt had been made of his perſon, nor 
any provocation given to him, and that it was in 
law a decided caſe, that when a treſpaſſer i is found 
upon the land of another, and the owner of the 


land, with a dangerous weapon, likely from its na- 


ture to occaſion death, gives the treſpaſſer a blow 
with it which kills him, it difcovers a propen- 
ity ſufficiently atrocious and brutal to ſupport the 


interence of preconceived malice, and make the ho- 


micide, iu conſtruction of law, murder. And, 


SECONDLY, that even if either Prothero or Barnet 


or both. of them together, had proceeded ſo far upon 
this warrant, as to attempt the actual and perſonal 


arreſt of Farmello, although it might, if he had im- 


mediately killed one or both of the perſons who 
were thus endeavouring unlawfully to invade his 
perſonal liberty, have reduced his offence from mur- 
der to manſlaughter, yet that this indulgence of 
the law could not in ſuch a caſe be extended to a 


perſon with whom neither the officer or his affiſtant 


had any thing to do- The menace, if it can be ſo 
called, which Parnet made uſe of when he ſaid, 

Come, come, you maſt go,” was addrefled to Far- 
mello, and not to Mary Adey, who was not the ob- 
ject of their warrant or ſearch, who was not meant 
to be apprehended, who was a mere bye-ſtander, 
ion whom no attack had been made; and who 
therefore had no right to interfere. 

tion, if any, was given to Farmello. 


She had re- 


ceived no provocation whatever; and therefore ſhe 


had no ſuch excuſe for her conduct, as will, in the 
eye of the law, reduce this homicide from the of- 
ince of murder to that of manſlaughter, 
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1779. has Baron HoTHan. I ſhould be exceedingly 
happy if I could in my conſcience confider the cir. 
cumſtances of this caſe as amounting only to man- 
ſlaughter ; but this homicide having been committed 

by Mary Adey, makes it, in'my apprehenſion, a very 
different caſe from that which it would have been, 

had the mortal blow been given by Farmello himſelf. 

If he, when the conſtahles entered the room with an 
inſufficient warrant, had immediately, in his own 

defence, rather than ſuffer himſelf to be impreſſed, 

had done the deed which unfortunately terminated 

the life of Barnet, the homicide would have been 
leſſened to the crime of manſlaughter. The caſe alfo 

might have been. of a different complexion in the 

eye of the law if Mary Adey had been the lawful 

wife of Farmello ; but ſtanding in the light the does, 

ſhe muſt, notwithſtanding her cohabitation with 

him, be conſidered as an abſolute firanger, a 

meer ſtander bye; a perſon who had no right to be 
concerned in any degree whatever for Farmello. She 
therefore being to all intents and purpoſes a ſtranger, 

and having before any perſon had been touched, when 

the officers had only required Farmello to go with 

them, without making uſe of any argument to in- 

R duce them to defiſt, or ſaying one word to prevent 
the intended arreſt, inſtantly ſtabbed the deceaſed 

— the is in my opinion guilty of murder. There are caſe 

| in which this doctrine has been heretofore conſidered, 
and doubts have been entertained upon the ſubjet! 
how far a meer ſtranger, or ſtander bye, is at liberty 
59. to interfere in caſes where the perſonal liberty of 
_ Ray. another is about to be invaded; I allude to tht 
(2) 11 Mod. Caſes of Hopkin Hugget (1) and the Queen „. 
15 W Tooley (2), but the circumſtances of theſe caſes were 


2 Ld. Ray. 
1296. s | extreme!) 
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extremely different from thoſe which form the 

preſent caſe. TY 
Mr. JusTICE Govis and Mr. JvusTiCE 


ASHHURST concurred in opinion with Mr. Ba- 
ron HorhAu; but the Court thought that as 


251 


1779. 


AdbEkx's 


ASE. 


different opinions had been entertained reſpecting ( on Fon 


the law of the two caſes above-mentioned (3), it was 


right, in a caſe where the life of a fellow ſubject was 


at ſtake, that the caſe ſhould undergo a more ſolemn 
enquiry, and adviſed the Jury to find a ſpecial verdict : 


But the Counſel for the priſoner ſuggeſting to the 


Court that the Jury might perhaps think it amounted 
only to manſlaughter, the caſe, under all its cir- 


| cumſtances, was left to their conſideration, and the 
Jury found the following ſpecial verdict, which was 


drawn up by the Counſel on each fide. 

Taz Jurors find, That the deceaſed went, | in com- 
pany with one David Prothero, who was a conſtable of 
the pariſh of Saint Martin in the Fields, to the houſe 
of one Ward, in Caſtle-ſtreet, in that parith, in 
whoſe houſe the priſoner cohabited with a man of 
the name of Farmello. 


orderly perſon, under the ſtatute of 19 Geo. 3. c. 10. 
That Prothero had a general ſearch-warrant for that 
purpoſe. That upon Prothero's coming to the houſe 


up ſtairs to the lodging-room of Farmello, in which 
Farmello and the priſoner cohabited at that time. 
That Prothero did not know Farmello. That Pro- 


mitted. That a male voice called out from within, 
is Who's there?“ That Prothero anſwered, © It is 
e me.” Upon which a ſeryant-maid belonging to 


That Prothero went to the 
houſe of Ward, accompanied by Barnet, for the 
purpoſe of apprehending Farmello as an idle and dif- | 


of Ward, he, together with Barnet and others, went 


thero knocked at the door, and demanded to be ad- 


the 
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| 1779. the- houſe ſaid, there was another door by which 
7 they might enter, the bolt of which was on the inſide 
27 6 of a room not belonging to Turmello 8 lodgings, 


That this door was unbolted, and opened by tyg 
men of the name of Ellis and Stephens. That Pro 
* thero and Barnet then entered Farmello's room. 
That Prothero ſaid to Farmello, ** You muſt come 
* along with us.“ Turmello ſaid, „For what?” 
That Barnet ſaid, © Come, come, you muſt go.” 
That before Prothero could anſwer - Farmelto, the 
priſoner ſtepped. paſt Prothero, and ſtruck Barnet 
under the left arm with a knife ſhe then had in ha 
hand, ſaying, By God, he thall not go.“ That 
the knife was left ſticking in the ſide of Barnet, who 
turned round, ſaying he was a dead man. That 
Barnet died of that wound about four o'clock: the 
next day. That Farmello was not an object of the 
ſaid Act of Parliament. If the Court, &c. 
THEQUEsTION was, W Kether the offence axhounte 
to murder or manſlaughter? » g 
Tarts caſe was argued in the cherer Chamber 
on the 19th April 1 780, by Mr. Howa RrTH for the 
Crown, and Mr. ERSKINE for the priſoner, beior 
(1) Ld.Mans- ten of the Judges (1), and the caſes 1 in the note (4) 


field, were cited and tied on. 
. B. 


Siknner, Mr. J. Gould, Mr. J. Willes, Mr. ]. Aſthurſ, Mr. J Butter Mr, 
J. Nares, Mr. B. Eyre, Mr. B. Perryn, Mr. B. Hotham. 


(a) The Queen v. Tooley, 2. Id. Ray. 1296. Holt. 485. 11: 
Mod. 242. Huggin's Caſe, Fitzg. 177. 2. Strange, 882. 2. L% 
e Ray. 1574. 9. State Trials, 112. Bucknal's Caſe, Styles 46% 
Mawgridge's Caſe, Kely. 136. Foſter, 135, 312. 314. 1. Halt 
465. 5 : 8 . 7 = 
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horſe, the property of Samuel Finch. 


about eight o'clock the ſame evening. 
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Tur priſoner laid eighteen months in gaol, and 


1779. 
was then diſchar ged . 


— — 
Aver's 
Cask. 


The KING againſt PEAR. 


Tars caſe was reſerved by Mr. Jusrrick Asu- Css 105. 
nuR ST, at the Old Bailey in September Seſſion 1779. eee. 3. 7 
Taz prifoner was indiéted for ſtealing a black the pretenee 
1 of hiring it 

| It appeared in for a day, 
evidence, that Samuel Finch was a Livery-Stable- and imme- 
. PRES 3 diately ſell- 
Keeper; and that the priſoner on the 2d of July ing it, is fel- 
1779, had hired the horſe of him to go to Sutton, in lon), if the 


? x Jury find the 
the county of Surrey, and back again, ſaying he hiring was 
olged at No. 25 in King-ſtreet, and ſhould return ir andi. 
He did not 
return; aud it was proved that he had fold the horſe 
on the very day he had hired. it, to one William 
Holls, in Smithfield Market; and that he had no 
lodging at the place to which he had given the pro- 
beater directions. 
Tur CourT. There have been diffetint opinions 
on the law of this claſs of caſes. The general doc- 
tine has been, that if a horſe be let for a particular 
portion of time, and after that time 1s expired, the 
party hiring, inſtead of returning the horſe to its 
owner, fell it and convert the money to his own 
ule, it is felony, becauſe there is then no privity of 


Ae 


(6) It is ſaid, that the "dh held it to be 3 only; 
but no opinion was ever publicly given: and guære, whether the 
priſoner did not eſcape when the gaol was burnt down i in 1780, 
ad was never retaken. 


con- 


24 CASES IN CROWN LAW. 
1779. contra ſubſiſting between the parties. In the pte. 


ſent caſe the horſe was hired to take a journey into 
Surrey, and the priſoner ſold him the ſame day, with. 
out taking any ſuch journey. There are alſo other 
circumſtances which import that at the time of the 
hiring the prifoner had it in intention to fell the 


Pzar'sCaSE- 


horſe, as his ſaying that he lodged at a place where 


in fact he was not known. The Jury therefore muſt 
conſider, Whether he meant at the time of the hiring 
to take ſuch journey, but was afferwards temptet 
to ſell the horſe? for if ſo he muſt be acquitted. 
But if the Jury are of opinion that at the tume of 
the hiring he had no intention to take the journey, 
but en WP to ſell the horſe, they will find that 
fact ſpecially for the opinion of the Judges. 

Tux Jury found that the facts above ſtated were 
true; and alſo that the priſoner had hired the horſe 
with a fraudulent view and intention of ſelling it 
immediately. | 

Tux queſtion was referred to the To DGES, Whether 
the delivery of the horſe by the proſecutor to tle 
priſoner, had ſo far changed the poſſeſſion of the 
property, as to render the ſubſequent converſion if 
it a mere breach of truſt, or whether the converſion 
was felonious ? | 

3 4 Tux Ju pars differed greatly in opinion on thi 
na . caſe; but the major ity of them thought, That the 
N page queſtion, as to the original intention of the priſoner 
hiring the horſe, had been properly left to the Jury; 

and as they had found, that his view in ſo doing 

was fraudulent, the parting with the poſſeſſion hal 

not changed the nature of the property, but that t 

remained unaltered in the proſecutor at the time d 

the converſion, and that the priſoner was ww 
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guilty of felony. See Kelynge, 24. 81. Shower, 50. 
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57. Aikles's Caſe, O. B. January Seſſion 1784. Char- 
lewood's Caſe, O. B. February Seſſion 1786. A 


. s Caſe, poſt (a). 


Pear”? Cas. 


The KING againſt Jonn TayLos. 


Ar the Old Bailey in October Seſſion 1779, John The 8 


of a bill 
Taylor was tried before Ms. JusTIceE WILIEVõ, preſent not —— 


Mr. BARON EyRsE, for that he havi ing in his _ py —_ 
F4 
poſſeſſion a bill of exchange 1 in the words and figures indorſed for 


the value of 
following : it ia Hhogieg, 
8 TamworTn, 2d Auguſt, 1779. without he 


3 | 
ONE Mor after date pleaſe to pay to my ET, 


© order the ſum of Twenty Pounds, value received, dorſee. 


8 . V. 
1 8 per advice from re ” 


| 25 THOMAS HARPER.“ ante, p. 173. 
5 70 Mr. Joszpn Curr, 
No. 125, IWhitechapet, 

VV 8 a 
feloniouſty did make, forge, and counterfeit a re- — 


120 Oy Ae 


(a) At the Old Bailey in October Seſſion, 1729, Fohn Tunnard 
was tried before Lord Chief JusTice Raymond, preſent Mr. 
Baron HaLE and Mr. Juſtice DzxToR, for ſtealing a brown mare, 
the property of Henry Smith. It appeared in evidence, the proſe- 
cutor lived in the Ifle of Ely; that he let the priſoner the mare to 
ride to a place three miles diſtant ; but that inſtead of riding three 
miles according to agreement, the priſoner rode her up ta London, 
and ſold her. Lord Chief Juſtice Raymoxd left it with the Jury 
quo animo he had ridden the mare to London, and they found him 
guilty.ä— Tus Courr. The finding of the Jury will make this caſe 
telony, becauſe he rode the mare farther than he had agreed 
0 do; for if there had been no ſpecial agreement the privicy would 
dae remained, and it could not have been felony. M. S. 
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256 Cass IN CROWN LAW. 

1779. ceipt and acquittance for the ſaid ſum of Twenty 
pee Ht Pounds, as followeth, Recd. WW. Wilſon,” with 
a, * intention to defraud the ſaid Joſeph Cuff. 
IuxRRE was a ſecond count for uttering with the 
like intention; and a third and fourth count for 
forging and uttering it with intention to defraud 


John Briggs and Henry Sutton. 


Uro the bill being produced, it appeared that 


* Thomas Harper,” the drawer and payee, had in- 
dorſed it over by a ſpecial indorſement, to ** Bird 
and Jones,” who had indorſed it in blank, and 
paid it away to Mr. Sutton, a London tradeſman then 
at Birmingham, who incloſed it with five other bills, 
in the preſence of the priſoner, in a letter directed to 
Meſſrs. Briggs and Sutton, - on Garlick-hill; and 
which letter was put into the poſt-houſe at Birming- 
ham; but it never arrived as directed in London. 
Mr. Briggs, on receiving advice of theſe bills hay- 
ing been ſent, applied to Mr. Cuff to ſtop payment 
of the bill i in queſtion ; but Mr. Cuff had paid the 
bill, though it then wanted three days of being due. 

t To prove that it was the priſoner who had received 
the 20l. and witneſſed that receipt in the name of 


(1) Mr. Ser- << JJ” ilſon,“ the Counſel for the proſecution (1) 
jeant Davy. 


Mr. Serjeant called Mr. Cuff; but the Court concurred with the 


Walker. 


(2) Mr. Mor- priſoner's Counſel (2), that he was not a competent 


gan. witneſs; for he had, by paying the bill before it 
5 of became due, opened a queſtion, whether he was not 


whether _ liable to repay the money. On receiving a releaſe 
Cuff ought 
not to have however from Sutton and Briggs, the indorſers of the 


drawer. bill, his evidence was received (3). 
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Tur EVI DNNer for the proſecution being cloſed, 
the priſoner's, Counſel ſubmitted to the Court, that 


it Was efſential to, the commiſſion of forgery that the e | 


a0 ſhould be done in the name of another (4) ; but a receipt in- 
that in the preſent caſe, for any thing that had ap- dorſed on a 


111 of X 
peared to the contrary, there never was ſuch a per- change 8 


fon exiſting as the Millium Miiſon“ whoſe name ficlitious 


name, 15 4 
was ſuppoſed to have been forged. It was alſo ſub- forgery, al- 


mitted that THAT name could not have been uſed eee 


with an” intention to defraud; becauſe the priſoner pori to be the 
might as well Have procured pay ment of the bill by _— a 
writing the receipt in the name of * John ͤ Taylor,“ perſon. 

as in the name of © William Filſon ;” and therefore 5 5 Inſt. 
the uſe of the fictitious! name was not an, "Hs 


tie accompliſhment of any fraud. 3 


— 


Tux Court however over-ruled both tlie objections, 
md the Jury found the priſoner Guilty ; but the 
judgment was reſpited, and the caſe referred to the 
conſideration of the TWRLVE Jupcrs, who were 
unanimouſly of opinion, that the priſoner was pro» 
perly convicted (a). | 


Car 107, 


Ar the Old Bailey in January Seſſion 1780, 17 80. 
Anne, the wife of John Gould, was tried before 1A tg feat 
ARES Juſtice, preſent SKINNER Chief Baron, Asu- _ property 


of a third 
jerſon in the houſe of her huſband, it is not ſtealing in the houſe of 
ther within the 12 Ann. c. 7. 


(a) See the caſe of Edward Tuft, ante, page 206, and the caſe 
f Tatlock v. Harris, 3 Term Rep. 176, where it is ſaid in argu- 
, at the Bar, and ſeemingly adopted by the Court, that it is 
Io anſwer to the charge of rForGERrY to ſay, that there was no 
pecial intent to defraud any particular perſon, becauſe a general intent 
o defraud is ſufficient to conſtitute the crime ; for if a perſon do 
att, the probable conſequence of which is to defraud, it will, in 


ontemplation of law, conſtitute a fraudulent 1 intent, 
TOL. I, $ 


The KING againſt AxxE Gobi: 
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258 CASES IN CROW N LAW. 
1780. nunsr Tuftice, and Avair Recorder, on an indiR. 
— ment charging the priſoner with having ſtolen * one 5 
GovuLp's +, : 1 | 2 1 the 
Ss. leathern purſe containing ſix guineas, &c.“ the 
| property of / Ulam Herring, in the a e hy 
of the ſaid John Gould. 8 4 f 4 
This indictment was framed on the ſtatute of a 
12 Ann, c. 7. which enacts, „that every perſon 5 
<« that ſhall feloniouſly ſteal any money, goods, &c. ; ky 
< of the value of forty ſhillings, being in any dwel- Wl. 0 
6 ling houſe or outhouſe thereunto. belonging, al 6 
8 though ſuch houſe or outhouſe be not actually bs 
” es by ſuch offender, | and although the owner 3 
of ſuch goods, or any other perſon, be or be not Maat 
* in ſuch houſe, &c. ſhall be e debarred he } 
« of cler gy.” ſide « 
Tux Judges preſent were clearly of opinion, in HA 
which Mr. JusTrice Gould afterwards concurred, „ 
that the priſoner could not be convicted of the ho X 
capital part of the indictment inaſmuch as the M 
felony was committed in the dwelling-honſfe of he AP 
huſband, which muſt be conſtrued to be her houk Ip 
, alſo, and it is apparent that the legiſiature intendel "AP 
that the ſtealing muſt be in the. houſe of another TY 
perſon, to ouſt the offender of clergy. 10 
| 2 num 
the 
The KING againſt SPALDING Min 
Cask 108. A : | BY Tz 
A tenant in T the Lent Afizes holden at Bury for tit lam 
— off ED County of Suffolk, in the year 1780, William Hamit 
meſſuage is ding was tried for ARSON, in having ſet tire to bo Do 
not guilty of 
ARSON by own houſe. Fir / 
burning it, although it has been ſurrendered to the uſe of a mortgagee; for! pte 


is not the houſe of another while the tenant continues in poſſeſſon 


Ti 
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ye Tux indictment, contained two general counts ; 
de the firſt deſcribing the offence as at common lay ; 
| for feloniouſly, wilfully, and maliciouſly ſetting fire 
= to his own houſe ; the ſecond for feloniouſly, volun- 
aih, and maliciouſly ſetting fire to his own houſe 
=y againſt the ſtatute of 9 Geo. 1. c. 2. 
pena Tux premiſes were copyhold, of which the pri- 
* ſoner was tenant in poſſeſſion; and on the day laid 
ve. the indidtiment, he wilfully ſet Gre to a girder in 
8. 1 the back part of the houſe, by the means of which 
as © great part of the timber of YH, roof and the entire 
net te, of the houſe were conſumed. The houſe was 
be nd ſituated in the village of Har teſt, detached from any 
on der houſe ; but there were other houſes on each 
ac of it, within the diſtance of four yards. In 
10, ume month of J anuary 1776, the priſoner had ſur- 
curred rendercd the houſe into the hands of the lord of 
of th he manor, to the uſe of one Benjamin Nott, his . 
. te eirs and aſſigns, for ſecuring the payment of ſixty 
> of Ie Dunds, with legal intereſt, on the third of July 
er houk ext following the date of the ſurrender ; but Ben- 
ntend8 , Nott had never been admitted upon the ſur- 
anotuer ener, The priſoner had inſured the premiſes from 
ne to a conſiderable amount, and had paid the pre- 
mum to the Lady-Day ſubſequent to the commiſſion 
the fact. The premiſes were all inſured by Ben- 
mm Nott, the mortgage. 
Iuk Jury found the priſoner 8 but the 
for tt ügment was reſpited, and the following points 
lam du mitted to the conſideration of the TWELVE 
ire to bs 'DGES, . 
Fit, WukrnER the indictment was | properly 
1 pol L. lapted to the cane. Es 


Tu 8 2 Secondly, 
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CASES IN CROWN LAW. 


| Secondly, WHETHER any evidence as to the mort. reſ 
gage and ſurrender of the premiſes ought to have eſt 0 
been received 5 | jor 
Thirdl! % WHETHER ph all the emp 5 


of the caſe, the offence amounts to Arſon at the 
common law, or to a felonious burning within the 

meaning of the ſtatute? _ DOE 
Ox the firſt day of Faſter Term 1780, this cale 
was propounded to Ten of the Ju pes at Logy | 
MANSFPIETUD's Chambers; ; and they were unani A 
mous, That as the indictment was for burning his il Bre 
own houſe, it was inſufficient ; for that the crime of that 
Arſon at common law conſiſts in maliciouſly and 
voluntarily burning the houſe of another; and the WM did 
ſtatute of 9 Geo. 1. c. 22. does not alter the natur ] 
of the crime, or create any new offence, but only ge 
excludes the principal more clearly from the beneſt 
of eler gy than he was excluded before (a). The 9 0 
7 reſolution houſe 


— — — 


* 


(a) The ſtatute de Clero, 25 Edw. 3. Rt. 3. c. 4. provides, thit nefit 


perſons convicted of treaſons or felonies touching other pern tutes 
than the king himſelf, ſhall be allowed the benefit of clergy ; bu whic 
it was held, that combu/tio domorum, the burning of houſes, or Az howe 
ſtill remained without this benefit. The Legiſlature, however, by comm. 
the 23 Hen. 8. c. 1. ſ. 3. thought proper expreſily to deprive prit queſt 
eipals and acceſſaries before. the fact, in Arſon, of the beneft d ſtatut 
clergy, when convicted by verdict or confeſſion ; and the 25 Hen, was 
c. 3. 1. 2. alſo ouſteth ſuch offenders ftanding mute, or refuſing v Other 
plead, in like manner as if they had pleaded not guilty, and deft this 
found guilty. ” The 1 Edw. 6.c. 12. ſ. 10. again takes away cle incid 
from many of the offences enumerated in the former AQs; bat virty 
is totally filent as to the offence of AxsON; and then enacts, that indl taker 
other caſes of feleny, all perſons ſhall have the benefit of clergy, "Wil © 3. 
they might have had before theſe Acts were made. The wilfi the c 


burning of houſes, therefore, was by this clauſe reſtored to * 
| | ; 
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dclolution in Holmes 's Caſe a) has been too long 1780. 
eſtabliſhed to be controverted, and. the interpreta- | . 

SPALDING'S 
tion of the ſtatute muſt be governed by that deter- Case. 


mination. The circumſtance of the premiſes gc” Car. 
inſured makes no difference in this caſe. | 


CASES IN CROWN LAW. 


T7 


The Kixo ago 3 Dar br 


CæsE 108. 


As the Old nen in April 8. Seſſion 1780, Andrew A tenant in 


ſſeſſi 
Breeme was indicted before MR. BARON EyRE, for 2 


that he, about the hour of twelve in the night, a ment for a 
leaſe for 
certain houſe feloniouſly, wilfully and maliciouſly three years 


did ſet on fire and burn. 17 e eo 
Tur indictment conſiſted of fix counts, charging under a 

the offence to have been committed, firft, againſt 7 ag, 

the common law; and, ſecondly, againſt the ſtatute guilty * 

9 Geo. 1. c. 22. and laying it to be the houſe, — = 


houſe on fire; and the 9 Geo. 1. c. 22. does not vary the nature of this offence. 


— 


nefit of clergy. The 5 & 6 Edw. 6. c. 10. revived wack of the ſta- 
tutes of 23 Hen. 8. c. 1. and 25 Hen. 8. c. 3. but not that part 
which ouſted Axsox of clergy. The 4 and 5 Phil. & Mar. c. 4, 
however takes away clergy in all caſes from him that maliciouſly 
commands, hires, Or counſels WILFUL BURNING; and it became a 
queſtion in Poulter's Caſe, 11 Co. 29. Whether, by virtue of theſe 
ſatutes, a principal in Axsox was deprived of his clergy ? Poulter 
was convicted and hanged. But Loxp HALE, Lok Coke, and 
others have differed in their opinions reſpectipg the grounds of 
this deciſion; Loxp Hare, with whom Mr. Jusr1ce Fos TER co- 
incides, being of opinion that clergy is taken from the principal by 
virtue of the 4 and 5 Phil. & Mar, and Lozp Coxe, that it is 
taken away by the reviyal of 23 Hen, $: c. 1. ſ. 3. and 25 Hen. 8. 
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262 Z | CASES IN CROWN LAW. 


1789. 3 of William Bolton ; SECONDLY, of. Stone 
- Tuppen ; Turnprx, of Andrew Breeme. 
21 5 Taz Jury found the priſoner Guilty ; but the 


- Bro.Cor.135- judgment was reſpited, and the queſtion, W hether 


155 
s the conviction was legal? referred to the TWELY E 


2 Inſt. 188. JUDGEs upon the following facts: 


in. 66. Tnar the priſoner wilfully and maliciouſly ſet on 


1 Hale, 556. fire and burned the houſe mentioned in the indict- 
1 fl: Com. ment: That he was tenant in poſſeſſion of the houſe, 


221. 366. under a written agreement for a leaſe for three years 
310m 5 * | R 
1 Hawk, from Stone Tuppen : That Stone Tuppen had built 


P. C. 166. the houſe under a leaſe from William Bolton for 


ninety-nine years; and, That William Bolton was 
tenant in fee ſimple of the land on which the 


houſe was built. 
Ox the firſt day of Trinity Term nine of the 
(1) L. C. B. Ju ps (1) aſſembled at Lord Chief Baron Skynner $ 


d ynner, 
Mr. J. Gould, Chambers; and they were unanimouſly of opinion, 


Mr.]. Willes, 


Mr. J. Aſh- That the priſoner, under the circumſtances of the 
* 1 preſent cafe, was not guilty of Arſon. The lay 
Mr.]. Buller, upon this ſubject, they ſaid, had been too long and 
_ . too firmly eſtabliſhed, by Holmes's Caſe, to be now 
chm. departed from. Some of the 10DrGcrts, however, 
Mr B. Perryn. ſeemed to doubt the propriety of that determina- 
tion, and faid, that if the queſtion had been unſct- 

tled they ſhould. have been of a different opinion ; 

but the majority of the Jouncrs held, that the 
determination of Holmes's Caſe was right, for that 

the principle of it was the protection of the perſou 

in the actual and immediate poſſeſſion of the houle. 

As to the ſtatute 9 Geo, I. c. 22. they held, that it 

did not vary the nature of the offence as it ſtood at 

common law, that Act being merely intended to 


clear the doubt which had a ariſen from the reaſoning 
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CASES IN CROWN LAW. = 
in Poulter's Caſe” (2), as to the excluſion of the 1780. 
principal offender from the benefit of clergy ; and 


; : SI | : Bareme's 
in this view, they ſaid, it is conſidered in Mr. Cay 
Juſtice Blackſtone's Commentaries. orgy Abr. 


(2) 11 Co. 29. 4 Bl. Com. 220; and ſee the note to the preceding Caſe, 


The KING againſt PATRICK MA DAN. Cask 110. 


Ar the Old Bailey, - in December Seſfion, 1780, A priſoner 
Putrick Madan was capitally convicted on the ſta- pany of 
tute 10 and 11 W. 3. c. 23. for privately ſtcaling 8 whoſe 
. . . | 1 77 y t 
collection of jewels in the ſhop of William Storey, reſpited M 
and judgment of death was paſſed upon him at the during the 


, King's plea» 
concluſion of the Seſſion. The execution of his fi _ 


ſentence was afterwards geſpited during his Ma- _ _ 
jeſty's pleaſure ; and he accepted a pardon on con- ceived a 


(it1on of being tranſported to the coaſt of Africa for Parcen on 
and during the term of his natural life. In con- tranſporta- 


5 5 * 8 a © . « tion for life 
ſequence of this pardon, he was delivered from z, afterwards 


; 5 / ; 
Newgate under an order of the Court, and, with found at 

e 2 : largeinGreat 
other convicts, put on board a ſhip commanded by Britain with- 


Captain Mackenzie. They fet fail for Africa ; but dnn 3 
the ſhip was driven by contrary winds into the be referred 


ho EY 2 | * back to his 
Core of Cork in Ireland; from which place he erke 11 


made his eſcape, and returned to London, where he tence. 


was apprehended, and committed to Newgate, for See the caſe 


* Wy I N Maximi- 
being found at large contrary to the condition of lian Miller, 


his Majeſty's pardon. ante, p. 86. 
| 3 | 3 and Aickles's 
No indictment was ever preferred againſt him for Caſe, O. B. 
the new felony ; but on the 7th December 1781, po = 5 
Tue Court ordered notice in writing to be given 


8 4 to 
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Case, 


his identity and the record-of his former conviction 
being proved, 


to him, to ſhew cauſe the next day why execution 


put into fick quarters; and that before his recovery 
the Captain received orders from the Admiralty to 
"Tail, which he obeyed, leaving him fick, and un- 


bar, and not being prepared with any evidence to 


of the TWELVE Jupcrts, Whether, 


CASES IN RO wWN LAW. 


ſhould not be nne againſt him on his former 
ſentence. . 


Tn following day, on being put to the bar, and 


he ſtated to the Court, that while 
the ſhip remained in the Core of Cork, he, with 
many others of the crew, were ſent on ſhore hy 
order of Sir John Irem, Commander in Chief, and 


able to be removed, on ſhore. But not being pie 
pared with witnefles to prove theſe facts, he Was 
remanded till the next Seſſion. | 

Ix January Seſſion 1782 he was again put to the 


prove the truth of the facts above ſtated, Tit 
Courr were of opinion, That having broken the 
condition of the pardon, he remained in the ſame 
{tate in which he was at the time that pardon was 
granted, viz. under ſentence of death, with a 
ref:ite of that ſentence during his Majeſty's plea 
ſure ; and he was accordingly: remanded under his 
tormer ſentence. | 
Ir was afterwards ſubmitted to the . conſideration 
under all the 
circumſtances of this caſe, the priſoner, was liable 
to ſuffer death, without benefit of clergy, if be 
had been indicted and convicted under the ſtatute of 
. e. 18 0 Whether he had been pro- 
perly referred to his original ſentence in December 
Seſſion 1780, with the reſpite during his Majeſty's 
pleaſure, 
15 
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CASES IN CROWN LAW. 
Ix April Seſſion 1782 he was informed by; Thx 
Cov xr; that it was his Majeſty's pleaſure, -that-he 
ſhould be tranſported to the Coaſt oſ Rue during 
the dend of his natural N 8 | 


The Kixs againſt Joux Snxpya RD. Cask 111. 


Ar the oa Bailey in Septeniber Session 178 81, pen, 
r 
John Sheppard was tried before Mx: JusTict Asn- Gn pay- 
f 
nonsr, for uttering the following order for pay- ae 3 
ment of money, knowing it to be torged, with in- falſe repreſen- 
tention to defraud James Elliot: | = qe 
knowing it 


GREEN-STREET, 917 J 17 81. to be forged. 


© NMESsns. BROWN and COLLINSON, 
Pay to Mr. John Atkins, or bearer, ſix pounds 
© ſx ſhillings fn 
1 Tonx ER. 


Tun following facts appeared in | evidumagi 

Tun PrRosEcUTOR was a ſilverſmith; and the See Jones's 
priſoner having looked out ſeveral goods at his ſhop 2 
to the amount of ſix Zuineas, pulled out his purſe, 
ay ing, „I believe I have not cath enough about 

* me, but here is a draft on a banker, which is the 
© fame thing as money; it will be paid when pre- 
© ſented.” He laid the draft on the counter, and 
defired to ſee ſome filver ſpurs ; but the proſecutor 
not having any of the kind which he deſeribed, 
the priſoner ſaid, * Then you muſt ſend me a pair.“ 
The proſecutor took his order-book, andi imagining 
the priſoner's name to be the ſame as that in which 
the draft was ſigned, he wrote, - H. Turner, Eſq.” " 
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CASES IN- CROWN LAW. 


1781. The priſoner looked over him, and defired him to 1 
—— add, Junior, Noah's Row, Hampton Court,” and car 
SHEPPARD'S 


Casz, then went away. It appeared that no perſon of the moi 
name of H. Turner kept caſh at Brown and Collin- fon! 


ſon's, or lived in Green-ſtireet ; nor could ſuch a WM Mr. 
place as Noah's Row, or ſuch a perſon as H. Turner, Ml © 
un. be found at Hampton Court. | "2 


- = 


Taz Fury found the priſoner Guilty ; and here. Ml vi 
ceived judgment of death: but the execution of the had 
ſentence was reſpited, and the queſtion ſubmitted to Dor 
the conſideration of the Ju bes, Whether the re- and 
preſentation made by the priſoner was ſufficient to A 
render the falſity of it evidence of the forgery : 

IV January Seſſion 1782 the priſoner was put to 


the bar, and informed by MR. RzecorpeR, That B 
the TwELVE JuDpGEs were unanimouſly of privy cuto 
that the conviction was legal. | mon 
Tak Priſoner . received a conditional I mon 
pardon, in conſideration of the long confinement he dem; 
had ſuffered ; and he was ſentenced under the ſta- the | 
tute 19 Geo. 3. c. 74. 1. 28. to raiſe e for three Nl. 
years on the river Thames. | | althe 
; | min 
Casr 112. The KI xo again Prar. - 

| | (a) 

If a robber O10-z: BAILEY December Seſſion 17 81, the pr N ordin 
1 ſoner was indicted before Mx. Ba RO Horna, . 
from a per- preſent MR. Jus TICE WII LES, for a highway rob: ue 5 
np * 4 al bery on Richard Dome, Eſq. by putting him in co ſti: e 
5 _ poral fear and danger of his life; and taking from bam. 
imp; # If » you His perſon a filk purſe, value thr en | and hs 
_ — 724 tw enty- three ſhillings in monies numbered. Wy 

« it back and give me the contents,” but 1s apprehended before the money is al 


quired 
vered to him, 15 the ccime is completed. 9 
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CASES IN CROWN LAW. 267 


Tas priſoner on horſeback ſtopped Mr. Downe's 1781. 
carriage on Finchley Common, and demanded his aden 
money. Mr. Dorne gave him his purſe. The pri- Casz. 


ſoner took it, but immędiately returned it again to Hale's Sum. 


Mr. Doꝛone, ſaying, If you abide your 8 you 75un. 60. 69. 


| © will pleaſe to take it back, and give me the con- 3 


TIE 347. 


os 
' 


« tents of it.” Mr. Downe received it back, but 
while he was taking out the money, and -before he 
had re-delivered the purſe to the priſoner, Mr. 
Dorne s ſervant jumped from behind the carriage 
and ſecured the priſoner. 

A Doux aroſe, Whether, as robbing i is only an 
aggravated ſpecies of larceny, there was a ſufficient 
aſportation in this caſe to conſtitute the offence? 

Bur THE Court held, that although the proſe- 
cutor did not eventually loſe either his purſe or his 
money, yet as the priſoner had in fact demanded his 
money, and under the impulſe of that threat and 
demand the property had been once taken from 
the proſecutor by the priſoner, it was in ſtrictneſs of 
law a ſufficient faking to complete the offence, 
although the priſoner's poſſeſſion had continued for 
m inſtant only (a). 


f 


ee — 


— — 


(a) A. requires B. to deliver his purſe, and he delivers it ace 
cordingly ; but A. finding only two ſhillings in it, gives him it 
again, yet this is a raking by robbery, Cromp. 34. Dalt. c. 153. 

p. 492. 1 Hale, 533. For he who has once actually completed 
tue offence, by taking the goods of another, in ſuch a manner into. 
Mis poſſeſſion, cannot afterwards purge it by any re-delivery. 
Sum. 70. 3 Inſt. 60. 1 Hawk. P. C. 147. The outrage offered to 
the rights of ſociety does not vary in its nature, becauſe it is inef- - 
ſeftual in its conſequences, Eden's P. P. L. 286; and the con- 
nuance of the property in the poſſeſſion of the robber, is not ro- 
quired by law, 3 ta 69, See alſo Staund. 27. ca 
The 
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268 CASES IN CROWN LAW. 
1782. | Es He 
Cat 113. The KiNG againſt Joun Herver. 


To utter a Ar the Old Bailey in January Seſſion 1782, John 
bill of ex- 
changeunder  Hevey was indicted on the ſtatute 2 Geo. 2. c. 9;, 


a falſe ger. before Mn. JusTice AsnnuRsT, for forging an in- 
tion of being 


the perſon 5 dorſement on the back of a bill of exchange, in the 


* was name of B. M Carthy, with intent to defraud 


able, and by Milliam Maſters and EQuere ee againſt the 


whom it had 


been in- ſtatute. | | 

dorſed, is a THERE was a ſecond count, for uttering and 

aniſdemeanor, 1 | , 3 N 
publiſhing a forged indorſement in the name of 


See Shep. . M*Carthy,” with the like IO againſt the 


pard's Caſe, 
ante, p. 265. ſtatute. 


Doug, 300. No. 59. £.30: 00: 0. Bara Bax, Nov. 19, 178]. 
„ TIRTx-ONE days after fight, pay Mr. Bernart 
*© arthiy or order, Thirty Pounds, Value re- 
= ceived, for Smith, Moore, and Co. 
7 „ Jer, Conveii,” 
13 To Rich. Beatty an 6 
„No. 19. Gt. St. Helen's, Lonpox.” ' 
(Acc. R. B. ind Cu.) 


Ix appeared in evidence, that the priſoner, by the 
name John Hevey, had procured the copper-plate to 
be engraved from which the ſkeleton of the bill in 
queſtion had heen printed. In. the month of No. 
vember 1781, the priſoner went to the ſhop of the 
proſecutors, who were pawnbrokers in Holborn, bar 
gained for a gold watch at the price of eighteen 
guineas, and offered the Barn Baxk BILL abort 
deſcribed in payment. Mr. Beauchamp examinel 
the bill, and ſhewing the indorſement to the pft 


mo, aſked him if his name was H Carthy. Tit 
priſonc! 


2d C. 


by the 
late t0 
bill in 
of No 
of the 
rn, bar 
ighteen 
above 
aminel 
he pre 
. Tha 
priſoner 


pri loner replied, “Pes, Sir, it is. 
« fron to be afraid, it is better than a note of the 
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Po hace no occa- 


« Bank of England; it is a very good bill, and 1 
« have indorſed it.” Mr. Beauchamp, however, re- 
fuſed to take it, until he had ſent his ſervant with it. 
into Great St. Helen's, to know whether the accept- 
ance Richard Beatty and Co. was genuine. The 
ſervant took the bill according to the directions, 
and received information from a gentleman who an-. 
ſwered to the name of Beatty, that it was a good 
bill, and would be regularly paid when due. In 
conſequence of this information, the proſecutor let 
the priſoner have the watch, gave him 117. 2s. in 
exchange, and a hill of parcels, with a receipt in the 
name o M Carthy for the 18“. 188. Od. The bill 
was not paid, nor were there any ſuch perſons as 
Smith, Moore, and Co. to be found at Bath. 
priſoner and Beatty were apprehended, and com- 
mitted for the ſuppoſed forgery. 


cuſtody were found a number of notes, of dif- 


ferent dates and ſums, indorſed in the name of 


B. M Carthy ;” but it was poſitively ſworn, that 
theſe indorſements, as well as that on the back of 
the bill in queſtion, were in the hand-writing of one 


Bernard M*<Carthy, who lived in S. Giles s, and. 


had abſconded. 
Tun learned Judge directed the J ury upon the 
PS of law; and they found a verdict, ** That the 
indorſement B. M*CarTuy was in the hand- 
* writing of a perſon of that name; but that John 
3 — Hevey, the priſoner at the bar, had paſſed himſelf 
upon the proſecutor Mr. DONOR” as being 
B. M Carthy the indorſer.“ 
: | As 
PI | | 


The. 


In the priſoner's. 
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As this finding involved a queſtion of law which 
had never preciſely received a judicial determination, 
the queſtion was referred to the conſideration of the 
TWELVE JuDGrs, Whether, if a man produce the 
real ſignature of a perſon exiſting, purporting to be 
the indorſement of ſuch perſon, and falſely declare 
that he is the identical perſon whoſe indorſement it 
purports to be, it amounts in 117 of law to the 
offence of forgery * 

Ox the firſt day of Hilary Term 1782, eleven x of 
the JUDGES conferred upon this caſe ; and at the 
Old Bailey in February Seſſion following, Ms. 
TusTict Gov delivered their unanimous dean 
That it did not amount to forgery. The ſtatute 
2 Geo: 2. c. 25. ſays, © That if any perſon ſhall 
* fal th 'y make, or cauſe to be falſely made, any in- 
** dorfement, &c. they ſhall be guilty of felony,” 
There muſt therefore be a. falſe making to conſtitute 
the crime of forgery ; but in .the preſent caſe, the 


Jury have found that the indorſement was truly 


made, by a real perſon whoſe name it purported 
to be. | 

Tur prifoner however was detained, and at the 
fame Seſſion John Here and Richard Beatty were 
indicted, with Bernard M*Carthy, for the p 
to defraud, and were convicted. 
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1782. 


Cask 1 


Aru the Old Bailey in "Fab uary | Seſſion 1782, Maury To remove a 
Coflet was indicted for ſtealing a quantity of cur- 


rants, the property of John Parker. 


THE proſecutor was the proprietor. of the Ux- 
bridge waggon, in the forepart of which the goods 


[iid in the indictment were packed. 


got into the waggon, and after groping about on his 


hands and knees, laid hold of this parcel of cur- to conſtitute 


rants, and had got near the tail of the waggon with 


them when he was apprehended. 


The parcel was 


„ 
from the 
head to the 
tail of av 5 
gon, wit 
felonious in- 
tent to take 


'T he pr iſoner i it away, is a 


ſufficient 
aſportation 


larceny ;.but 
merely to 
alter the go- 


ftion of a 


afterwards found near the a part of the package on 


waggon. 


Court (a) doubted, Whether this was 
aſpor tation to conſtitute the crime of larceny. 


c—_— a... 


$ . 4 3 


Tus Jury and the ger, guilty : | but as he 
had not carried the goods out of the waggon, the 
a ſufficient 


The 


= 


where it originally lay in the waggon. 


— — 


(a) Mx. BARON PERRT N, before whom the priſoner was tried, 
mentioned a caſe which had recently been reſerved by Ms. JusTice 
Nazr's for the conſideration of the wELVE Jupcss .—Somewhere 
in the Acton road, a perfon got into a waggon, with intent to ſteal 
a parcel of goods, which lay, as a pocket of hops would, at its 
length. He had raiſed it up, and plactd it upon its end, in a per- 
pendicular poſture ; büt he had not removed it from the place 
He had cut the package 


open with a knife, and was proceeding to take out the goods which 
it contained; but before he had taken out the goods he was de- 
tected: and the JUpcrs were unanimouſly of opinion, That as he 


had not removed the bale from the /þot on which it lay, there was 


not a ſufficient taking, or carrying away, to conſtitute a larceny ; 
and the priſoner was diſcharged, See Lapier' s Caſe, —_ where 


| both theſe caſes are Cited, 


judg- 


the ſpot where 
it ies, is not. 


Bro. Cor. 45. 
48. 137. 160. 
Kely 24. 

1 Hale, 504. 
1 Hawk, 134. 


21 


. OE 


1 
bh 
Wu 
1 

| 

1 
1 
«| 


Far rn ants 


"3, . 
_ 
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1782. judgment was accordingly reſpited, and the caſe re. bers 
— — ſerved for the conſideration of the 1wELVE Jupcrs: Tha 
3 and they were} unanimoufly of opinion, That as the habi 

priſoner had removed the property from the ft char 

where it was originally placed, and the Jury had Ml the 

found that he had ſo removed it with intent to ſteal, Neg. 
it was a ſufficient taking and carrying a to con. Nea. 
en the e e | 5 


cas 115. The Kixs, again Rrcnary CannoL:. A. 


3% I > 5 


A garret Ar tlie Old Bailey in February Seſſion 1782, Pete 


made uſe of g 
preſe 


as awork- Nic. Carroll, a young lad ſtone- blind, Was con- 
ſhop, and cd) before MR. SerrEaANT ADaArR, Recorder, of Bur. 
gold 
Shillt: 


1 breaking and entering the dwelling-houſe of John 
week, h — Jordan, in the night-time; with intent to ſteal. 
tead, 
Ty 
Wo 


— — Tun houſe in which the offence was committed 
if the land- belonged to one Naſh, who did not live in any pat 
| ds of it himſelf, but let the whole of it out in ſeparate . 
the fame lodgings, from week to week. John Jordan had two ene 
"_ apar tments in the houſe, viz. a leeping-room up one Falk! 
pair of ſtairs, and a work-ſhop i in the garret, which ficke 
he rented by the week, as tenant at will to Naſt. une 
This work-ſhop was the room broke open by the e 
priſoner. bfi 
Tux Jury found the priſoner guilty ; ; but the caſe at! 
was referred to the conſideration of the Ju pets, 
upon the queſtion, Whether, under the circum 
ſtances above-mentioned, the indictment could be 
ſupported for burglary in the dwelling-houſe of 


John Jordan ? = * 2 
O the firſt day of Eaſter Term 1782, the TWELVE WF dig: 
JuDGEs aſſembled at LoRD MANSFIELID's Chan 
bers; 
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ſe re. bers; and they were unanimouſly of opinion (a), 1782. 
ers; That as Nd, the owner of the houſe, did not in- Corts 
1s the habit any part of it, the inditment had properly Cass. 
ſpot charged it to be the dwelling-houſe of Join Jordan, 

v had the lodger; and they ſaid, the caſe of the King v. 

ſteal, Rogers (1) was . in n point; with the n 90 Ante, 
Con- caſe. : 2 55 


The KING againſt Jou x Parc. Cas 116. 


Ar the Old Bailey i in February Seſſion 1782, Pa To obtain 


1782, Pte was indicted before MR. Jusrick GovLD, . 


preſent Mr. BARON PEAR YN, and MR. JusricE by 1 
: . ti as. 
BuLLER, for ſtealing a filver watch, a ſteel chain, a dropping is 


S Con- 
ler, of 


* John old ſeal, two pieces of foreign coin, and ſeven oy vr rea 
„ ſullings in money, the property of Jeremah Bum- was obtained 
mi e — 


y part Tux pr ally depoſed, that the pitt and _ to 
parate No other perſons who made their eſcape, had ppg 
ad two Woined company with him in the ſtreet, and after Kely. 24-81. 


alking a ſhort ſpace one of them ſtooped down and 5 _ 


up one 
which Micked up ua purſe, which, upon inſpection, was | _ 
Naſh. bund to contain a ring, and a receipt for 147“. 1 Sid. 254. 


urporting to be the receipt of a jeweller for“ a rich 2 Aut B. &. 


brilliant diamond ring.“ The priſoner propoſed 136, 137. 
hat they ſhould go into ſome public-houſe, to con- 


by the 


he caſe 
U DGES, 
2Lrcum- 
zuld be 
ouſe of 


— — 


(a) See the caſe of William Trapſhhaw, where Mx. Jus rien 
0VLD, in delivering the opinion of the Jupces, ſays, That 
he had ſeen a memorandum by Mx. Jus ric BuLLEs, in which 
he takes notice that only ten of the twelve Jupces united in 


their opinion on this caſe, and that he and Ma. Ba RON ExxE 
differed.” Poſt. 
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Parch's 
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(1) Ante, 
p. 253. 


the propoſal; and ſigned a written agreement, 


ſeffion of his property, it was @ fraud only, and n0 


CASES IN CROWN LAW, 

ſider in what manner. their reſpective portions of 
this prize ſhould be divided, and accordingly they 
all four of them went into an ale-houfe on Saffron- 


hill. Various modes of diſtribution were ſuggeſted: 
at length the priſoner aſked the proſecutor, if it 
would be agreeable to him to take the ring into A 
his own poſſeſſion, and to depoſit his money and hi 


dictn 
chars 
from 
withc 
Tu 
houſe 
much 
ſoner 
and V 


watch as a ſeeurity to return it upon receiving his 
portion of its value. The proſecutor aſſented ty 


«© That when the priſoner, or either of the other tw 
“men, returned the watch and money, and ſeventy 
e pounds, he would redeliver to them the purſe and 
* the ring.” The proſecutor accordingly laid th: 
watch and money mentioned in the indictmen 


upon the table, and received the ring. The pf. Ty 
ſoner beckoned the proſecutor out of the room, upoſ"ivat 
a pretence of ſpeaking to him in private; and during! cle 
this interyal the other two men marched off with the ind 1 
property. The abrupt manner in which they veufecid. 

ntox! 


away ſuggeſted to the proſecutor that he had ber 
defrauded, and he ſecured the priſoner. The 1 1 
was valued at ten ſhillings. | Venn 

It was objected by the priſoner's Counſel, that fin, 
the proſecutor had parted voluntarily with the py ther 
PPINIO 
oper 
autio 
id ne 
xpoſe 
leſtroz 
on 9 


ented 


a felony ; but the Cob nr, upon the authority oft 
caſe of The King v. Pears (1), referred it to the Jun 
to conſider, Whether the whole tranſaction was 10 
an artful and preconcerted ſcheme in the three mei 
feloniouſly to obtain the proſecutor's watch. uk 
money? 

Tux Jury found the i guilty ; and he vt 
ſentenced to raiſe gravel three years on the tic 
Thames. 


5 7 
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» 5 5 5 | 1782. 
ffron- 8 9 85 | | 
20 The KING againſt unn CASE 1 17. 


„ if it 
g into Ar the Old Bailey February Sefaion 1782, an in- The offence 
litment on the ſtatute 8 Eliz. c. 4. was preferred, of privately 


nd his ' ſtealing from 
ing his charging the priſoner with having ſtolen a watch the perſon, 
ted tu from Thomas Sheridan, privately from his perſon and — 


without his knowledge. N erſon 
Tux proſecutor had been drinking at a public- Jered him 
houſe with the priſoner, and being both of them {elf ſenſeleſs 
by intoxica- 
much intoxicated, they went together to the pri- tion. 
ſoner's lodgings, where the proſecutor fell aſleep; 


and while he was aſleep the priſoner ſtole his watch. 


ement, 
her two 
| ſecenty 
rſe and 
aid the 


jctment 


he r. Tur Count ruled this not to be ſuch a ſtealing vide Rex. 
m, upon prirately as would ouſt the offender from the benefit Ts 
| dure! clergy, within the meaning of the legiſlature ; 

with tend mentioned the following 2 as having been 2 Hawk. P. C. 
ey weuffecided by the Judges: A perſon who had Nee 790.7 

ad bee ntoxicated at Vaurhall gardens fell faſt aſleep in his 


ay home, in one of the watch-houſes or niches on 
Veftminſter-bridge. A waiter alſo from Vauxhall 
aſſing that way ſtole the buckles out of his ſhoes 
rithout waking him; and the Jupets were of 


The ru! 


, thats 


the 50 


and ndpinion, That the ſtatute was intended to protect the 
ty of thWQoperty which perſons by proper vigilance and 
the JunfſWution ſhould not be enabled to ſecure ; but that it 
Was nod not extend to perſons who by intoxication had 


\ree mei poſed themſelves to the dangers of depredation, by 


atch. al ſtroying thoſe faculties of the mind by the exer- 
on of which the larceny might probably be pre- 

d he vi ented. | 

the riet . Tux 


The 


ren- 
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1782. 2 1 ur Ji ury found the priſoner guilty of ſtealing, 
but not privately from the perſon (a). 


GainnLe' 8 
Cask. 


4 
Py oa 


Cave 118. The RING againſt Avx 5 74 T 
Money is not Ar the Old Bailey in Abril 1 1782, Ann Guy Spri 


within the . 
meaning of was indicted as an acceflary after the fact, in Win:! 


the words for 
en ceiving two gulneas, the well knowing them to hare 
tels. been en. | | cord 


= Ma. BaroN EYRE ſaid, he was clearly of opinion, Wl Vas 
ob "I 73: That there cannot be an acceſſary after the fact for mor 
"TE receiving money. The ſtatutes of 3 Will. & Mary, the 
(1) See Mor- c. 9. f. 4. and 5 Ann. c. 31. f. 5. ſay, that whoewi Kin; 


ris's Caſe, 


poſt, where ſhall buy or receive any goods or-chattels that ſhall l T 


op pol vt  feloniouſly ſtolen, knowing the ſame to be ſtolen, hie 
s deter- 


mined ac- ſhall be deemed an e e after the fact mitt 
i” © -a0g2/ by ſuch felony ; but money cannot be well conſiders #8211 
Judges, ab- as goods or chattels within the meaning of thel 

ente MR. BA- | 

„ 2 EYRE. Acts (1). 

= | „IEE priſoner was acquitted. 


| (a) At the O. B. Dec. Seſl. 1778, Mary Reading and Mary Jo 
were tried for privately ſtealing from the perſon. It appeared 
| evidence, that the proſecutor, a hackney-coachman, while hen 
© we waiting for his fare at the door of a brothel in Covent-garden, lu 
+ ) b | laid himſelf down in the botgom of his coach with the door opt 


BY and fallen aſleep; and that the priſoners had rifled his poche 5 

= | : | without waking him. Tur Cour informed the Jury, that it u 300, 

4 7 the opinion of the late Mx. JusTice As ro in a fimilar caſe, al alſo 

1 with whoſe opinion they perfectly agreed, that this was not 2 his 

T1 f within the ſpirit of the Act of Parliament; for that it was evide ſpect 

4 | 5 . 5 from the preamble of it, that it was intended only for the proteſii . 

| 1 | | of perſons in public meetings, and 2 2255 as WOE reſort. Sed | 

| nh  Thompſo's caſe, poſt. vilfu 


aling f 


n Guy 
in 6 
to have 


Pinion, 
fact for 
, Mary, 
whoever 
ſhall be 
> ſtolen, 
fact to 
nfidered 
of thelt 


— — 
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CASES IN CROWN LAW. 
The KING againſt WI LIAM PEDLEY, 


— 


Frnsg Cask. 


Tus was a Special * ING; at. the tenant 
Spring Seſſion for the county of the city. of By iRtol-year 3 
in 1782, on an indictment againſt Villiam Pedley ae 
for Arſon, tried before Lon b  ASHBURTON, 1 the 
corder. In the Eaſter Term following a Certiorare which he 3 » 
was granted on the motion of tlie proſecutor to een peſſeffion ; 
move the verdict, and a Habeas Corpus to bring up = 


the priſoner ;. and it was argued. in the Court of 9wn 105 he 
thereby burn 


King's Bench i in Trinity Ter, 22. Geo, 3. **the houſe of 
Tux INDICTMENT contained ſixteen counts, in eber, he 1s 
guilty of the 


which the offence was reſpectively laid to be com- 


againſt the ſtatute 9 Geo. 1. c. 22. Several of the 


counts diſtinetly charged, That the priſoner did ſet Caſes, 218. 


fire to and burn the houſe of Freeman, Lucy, and 
Giles. Other counts charged, That he /et fire to his 
own houſe, with intent to burn the houſe of Fr eeman, 
Lucy, and Giles, near to the priſoner's dwelling- 
houſe, by reaſon whereof the {aid houſe of Freeman, 
Lucy and Giles, was ſet on fire and burned, The 
neighbouring houſe was alſo laid to be the houſe, 
lf, of Francis Parry ; 2dly, of Richard Coombe 
Sdly, of the Mayor of Briſtol, The priſoner was 
allo charged in ſome of the counts with burning 
his own” houſe, The ſeveral houſes were re- 
ſpectively termed dwelling-houſes; and the offence 


laid throughout to have been committed ane 


vilfully, and maliciouſly 
13 1 | Tur 


41 ** — * & 


crime. 
mitted, 1/7, againſt the common law; and 2dly, 8. C. in Mr 
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Cask. 


the priſoner to Richard Coombe for a. term of 


three meſſuages to John Landy for three months, 


fully and maliciouſly to burn the ſame, and did 


CASES IN CROWN LAW. 

Tux VErDIcTt.—* All the houſes mentioned in 
© the indi&ment were the freehold and inheritance 
* of the Mayor of Briſtol, who had demiſed that 
in which the priſoner dwelt to Freeman, Lucy, and 
“Giles, for the term of ninety-nine years, deter- 
% minable with three lives. Freeman, Lucy, and 
* Giles had demiſed the ſaid houſe to the priſoner 
«« for ſeven years, part of which term was ſubſiſting, 
© The Mayor of Briſtol had alſo demiſed three other 
© meſſuages adjoining to that in the poſſeſſion of 


** ninety-nine years, determinable as aforeſaid ; and 
** Richard Coombe had again demiſed the ſaid three 
** meſſuages to Francis Parry for a year, and ſo 
from year to year, ſo long, &c. On 29th Septem- 
ber 1780, Francis Parry demiſed one of theſe 


„ho entered and continued in poſſeſſion unti 
* and upon the 8th December 1780; and this 
* is the houſe that is alleged in the indictment 
to be the houſe of Francis Parry. The priſoner 
* and John Landy being thus in poſſeſſion of their 
** reſpective houſes, ſo demiſed as aforeſaid, the pri- 
ſoner, on the 6th. December 1780, unlawfully, 
„ wilfully and maliciouſly ſet fire to, and ſet on fire 
„the ſaid houſe in his poſſeſſion, with intent wil 


thereby burn and deſtroy great part of the ſame; 
and by means thereof the ſaid fire was communt 
** cated to the houſe in the occupation of John 
** Landy, and burned and conſumed, part thereof 
But whether upon the whole of theſe facts the 

** priſoner is guilty of the offences charged in th 


1 abe ment, the Jury ſubmit to the Court.. 


M 


| M 1 
that 
diſclo 


the p 


or Un 
bouſe 
{mall 
migh 
to h 
gene? 


and | 


d in 
ance 
that 
„and 
leter- 

and 
ſoner 
ſting. 
other 
on of 
m of 
and 
three 
id ſo 
tem- 
theſe 
nths, 
until 
this 
ment 
iſoner 
theit 
e pri- 
fully, 
n fire 
t wil 
did 
ame 
nunt 
John 
erco. 
s the 
n the 


M 


been immediately done would have been felony, the 
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CASES IN CROWN LAW. 
| Mn. LAWRENCE, as Counſel for the Crown, ſaid, 


mat three queſtions might be made from the facts 
diſcloſed by the Special Verdi&t. Fir , Whether 


the priſoner was not guilty of Arſon at common law, 


or under the ſtatute of 9 Geo. i. c. 22. in burning a 
houſe of which he had a term in poſſeſſion, however 
ſmall the extent and duration of his intereſt therein 
might be? Secondly; Whether a man who ſets fire 


to his own houſe under circumſtances that thew 


general malice is guilty of Arſon, if ſuch fire ſpread 
and burn a houſe adjoining ? Thirdly, Whether the 
adjoining houſe ought to have been expreſsly 
charged to have been the property. of John Landy, 
the actual occupier? MR. LAwRENCE acknowledged, 
that as to the u point, notwithſtanding the opi- 
nion of a great writer upon Crown Law to the con- 
trary, he was apprehenſive that the doctrine in 
Holmes s Caſe, Cro. Car. 533, upon this ſubject, had 
been too firmly and recently eſtabliſhed, for any ar- 
guments he could uſe ab inconvenienti to remove. 


279 
1782. 


' PzvLer's 
CASE. 


In Breeme's Caſe (1), in the year 1780, it was de- (1) Ante, 


termined by nine of the Ju pos, that a man is not 
guilty of felony in ſetting fire to his own houſe ; and 


page 261. 
Caſe 10g. 


in Spalding's Caſe (2), about the ſame time, it was (2) Ante, 


determined with equal unanimity, that the ſtatute E. Ca 


9 Geo. 1. c. 22. had created no new offence. He 
therefore confined his arguments to the ſecond queſ- 
55 „Whether the priſoner's having burnt his 

* neighbour's houſe by means of wing: his own, 
was not an offence within the legal idea of 


| © Ar80N?” And he contended, that where a man 


doth an act malum in ſe wilfully and deliberately, 
and ſuch act occaſions a miſchief which if it had 


74 


By 


e 258, 
e 108, 


. 
. 
5 


Ly 


20 Cass IN" c.] LAW. 


1782. act which produced ſuch miſchief ſhall alſo be con. ¶ Cafe, 

Pro ſidered as felonious. * If A. tenant for years of 2 that | 

LEY'S 

Cazz, *©* houſe, ſet fire to it, intending to burn the houſe offene 

.  *% of B. and thereby he does burn the honſe of B. and 

« this is felory ; but if he doth not burn the houfs is no 

- *© of B. it is only a great miſdemeanor, but no lame! 

5 ** felony.” 1 Hale, P. C. 568. Dalton, ch. 158. p. 506. a nei 

Edit. 1727. It ſeemeth,” ſays Dalton, ch. 105, Ml contr 

P. 270. -** that if a man unlawfully ſhoot in a hand: vour 

gun, and the fire thereof ſets another man's houſe WM © ho 

(3) Sed vide on fire, and burn it down, it is felony (3). ” 3 Toft 

| r Hale, 569. 67. Kely. 117. 1 Hawk. ch. 106. 5. 4. State Trial 

W | 222. Caſes of murder conſtantly proceed upon this 

. | | principle; and wherever death follows an act which 

9 * 18 malum in ſe, and the event was probable from the 

act, the actor is anſwerable'in felony for the conſe- 

quences ; for Mn. Jusrick FosrER ſays, it is nd 

excuſe for the aggreſſor to ſay, that he did not in- 

tend all that follows. As to the third point, vis, 

that the adjoining houſe was not ſtated in any count 

to be the property of John Landy, he contended, 

that as it was laid to be the houſe of the Corporation 

of Briſtol, and alſo of Coomb, their immediate leflee, 

that was ſufficient ;- for except the occupier, it was 

i ſtated to be the property of every other perſon in- 

1 | tended therein, and that in point of law, the pot 

7 ſeſſion of the tenant was thee PORT ye the land- 
lord. 

| LoRDMANSF TEL D, Rapping la Geer who was 

28 to have argued on the other ſide: The law is nov 

N | eſtabliſhed and ſettled, that if a tenant ſet fire to the 

houſe of his landlord, he is not guilty of Arſon. The 

legal definition of this crime is burning the houſe of 

another; and it was ae determined in. m— 

Caſe, 
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con- Caſe, by the unanimous opinion of NINE JuDGEs, 1782. 5 
of a dat it is not felony to burn a houſe of which the — 
houſe {MW offender is in poſſe Mon by virtue of a leaſe for years ; Co 
of B. and this was alſo the title in Holmes's Caſe, which 

houſe is now confirmed to be good law. I very much 

it no lament that the law is ſo ſettled. If it had been 

506. Na new. queſtion, 1 ſhould not have been % ngly of a 

103. IM contrary opinion. The bias of my mind is in fa- 
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hand: WM vour of Ms. JusTict FosrTrr's opinion, that ** the The Caſe of 


honſe Wl © houſe might with ftrict legal propriety have been = _ 1 5 


II. 


« conſidered as the houſe of the landlord ;” and 116. 


rials, although he truly ſays, ©* that both landlord and | 
n this Wl tenant have a property in the houſe, the one tem- * 
which porary and limited, the other abſolute and per- 
m the Wl © petual ;” yet to decide that he who has ſo trifling | 
conſe. an intereſt in a houſe as a year, a month, or a day, 
is no ſhould not be guilty of Arſon by burning it, would, 
ot in» in my conception, require great deliberation. But 
viz, s to that point of the preſent caſe, it is firmly ſettled, | 
count and the legiſlature alone can alter it. As to the 
nded, third point, there is no doubt but that the pro- 
ration Wl poſitions laid down are grounded upon the true 
leflce, principles of law, when applied to certain caſes ; but 
it was whether the. preſent is a caſe in which they ought 
on in- Wi to prevail, it ſeems immaterial to enquire; for the 
e pol: crime of Arſon, as I have ſaid before, is an offence 
land- committed againſt te poſſe/fion of another; and 
Pecley has not been tried for burning the houſe 
ho was of which John Landy was in polſeſion, becauſe, 
is nov Wl though in fact it was the houſe burned, the indict (4) See 


to the ment has ſtated it to be in the * of Nichard N 
. The Coomb (d). 


| Cro. Gn 
Juſe of WilLes, Asnnunsr, and 8 Juſtices, con- 
ene euring, judgment was given for the priſoner; but 


Cak, "FM e 8 


8 
, ele 


In CASES IN CROWN LAW. 


1782. as he had not been tried for the fact ene he 
. remanded. 


Cazz 10. he KING againſt HENRY LovELL. 

In an indiQ- 

neal of or AT the Old Bailey in September Seſſion 1782 Han 
en ee, Lovell was indicted on the ſtatute 7 Geo. 2. c. 22 


eription | _ 


common in- for forging an order for the payment of money. 


_— * Tux indictment ſtated that Henry Lovell, late 


tendedto be ©© of Covent-garden in the County of Miduleſer, La 
auded is 

ſufficient. ** bourer, on the 25th Auguſt 1782, with force an 

*© "counterfeit, &c. a certain order for payment of 

* money, PURPORTING to be an order under the 

** hand of Henry Heroey Afton, and directed to 

Meſſrs. Drummond and Company, Ckaring- orf, 

** by the name of Mr. Drummond, Charing-cros, 

= by which faid order for payment of money the 

*« ſaid Meſſrs. Drummond and Company wete requirel 

«© to pay the bearer or order, on demand, the ſun 


of Ten Pounds and Ten Shillings, and place the 


4s 


ſame to account, which ſaid order for ancient 
of money is as followeth (that | is to tay) 


40 


Mr. Drummond, : 
 Charing-eroſ. 


25 — 1782. 
Ss Pleaſe to pay --the bearer or order, gn demand 
* the ſum of Ten Pounds Ten Shillin 85, and Yoo 

d it to account .-- ;- 2 I 

„Per: me, ul. U. Avox 

1 Vo. 12, Lower Seqnuour:ftreet, e 
| „ PORTMAN-SQUAREx-// - hs wtf, 4p et 
- 5 e with 


TY 4 ano CLOS — 


* arms, &c. feloniouſly did falſely make, forge and 


1, he 


„Vith 


$4 


CASES IN CROWN LAW. 

« with intention to defraud the nic Henry Hervey 
Aton, againſt the form of the ſtatute, &c.“ 

THERE was a ſecond count for uttering the ſaid 
order, knowing it to be forged, with the like in- 
tention ; and two other counts charging theſe of- 
fences to have been committed with intention to 
defraud Robert Drummond, Henry Drummond, 
George Drummond, and Andrew Berkley Drummond. 

Taz prifoner was convicted upon very clear evi- 
dence ; but it was moved in arreſt of judgment, that 
the names of Mr. Drummond's partners ſhould have 


been ſeverally ſet forth in the indictment; for that 


deſcribing it as PURPORTING to have been directed 


to Meſirs. Drammond and Company, by the name of | 


Mr. Drummond, Charing-croſs,” was not ſuch a 
certain deſeription of perſons as the law in this caſe 
required. Upon this motion the judgment was re- 
ſpited, and the point of law Tubrhftted to the” con- 
fideration of the Jupoexs. 

Ms. Baxon Horhanu, in the December Seſſion 
following, delivered the opinion of the Jupcrs to 


+ WI this effect: Tux Twervz Juprs, in deciding upon 
this queſtion, have conſidered the import and opera- 


tion of the words Meſits. Drummond and Company, 
« Charing-croſs.” The rule of law upon this ſubject 


is, that every averment neceſſary in an indictment 


muſt be ſtated with ſuch a degree of certainty as will 
enable the party to learn the general nature of the 
crune he is accuſed of, and who are the accuſers 
againſt whom he is to defend himſelf, If therefore, 
in che preſent caſe, the deſſgnation of perſon is ex- 
prelled with ſufficient certainty for this purpoſe, 


vithout calling in aid the words © and Company,” 


in which words the uncertainty complained of is ſup- 
pofed to refide, thoſe words may be rejected as ſuper- 


abun» 
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1782. 8 and unneceſſary, and the indictment wil 
— be good without them. But if they are eſſential to 
Cas. the certainty of deſcription, and cannot be rejected 
as ſurpluſage, and the words Meſſrs. Drummond 

and Company Charing-croſs,” when taken together, 

are ſo ſenſeleſs and unintelligible as not to import a 


certain deſcription of perſons, then the indictment will 4 

be bad. On the firſt point the Jupets are of op.. 5% 

nion, That as Mr. Drummond, Charing-croſs, in 

would have been ſufficiently deſcriptive of the perſon WI 8⁰ 

: intended to be defrauded, the words . and Company” Wl deli 

may be rejected as ſurpluſage, without. vitiating the WW 

indictment. They are alſo of opinion, That without pub 

expunging theſe words, the ſentence ©. Meſirs, e 

* Drummond and Company Charing-croſs,” is fut- Me 

ficiently intelligible to convey with legal certainty. a Pro. 

notification of the party intended to be defrauded, I | 

1 and that it is not neceſſary to deſcribe; the pary iſ J. 
= meant with more particularity ; for if any perſon can ho 
. | . be intended from-the-words, who that-perſon | is, and 0 
N whether he was the meditated object of the fraud, del 
il | are matters for the conſideration. of the Jury. The J oh 
ii | verdict in the preſent caſe, has eſtabliſhed the fat, i 2"! 
that the priſoner intended to- defraud * « Meſlis. ho 

* Drummond and Company of Charing-croſs ;” and WI "8 

therefore on all theſe grounds the.JuUpGEs are unant law 

mouſly of opinion, That the indictment is good, 5 

and of courſe that the judgment ought not to * cul 

arreſted. 828 

Tux priſoner accordingly rocaived ſentence of A 

00 


* death; but he was afterwagds . on condition 
„ tranſportation. 
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vs Ne des N 1782. 
The KING againſt WILLIAM Bass. 8 


Cass. 121. 


Ar the Old Bailey in May Seſſion 1782, William If a ſervant 


to whom 
oods have 
en deliver- 
ed by his 


Baſs was convicted of ſtealing a quantity of goods, 
the property of John Gatfee. 

THE priſoner was ſervant to the proſecutor, 
gauze-weaver in Biſhopſgate- ſtreet. ee os 
in the indictment he was ſent with a package of them and 
goods from his maſter's houſe, with directions to eee 9 ; 
deliver them to a cuſtomer at a particular place. In own uſe, he 
his way he met two men who invited him into a 8 
public houſe to drink, and then perſuaded him to the poſſeſſion 
open the package and fell the goods; which he uw — 
accordingly did, and received eight guineas of the "liver de- 
produce to his own uſe. 1 

Ir was referred to the conſideration of the TWELvE 
Jupoks, Whether from the above facts, the priſoner 
was guilty of a felonious taking ? 

Mx. Baron Hornax in December Seſſion 1782, See the caſe 
delivered it as the unanimous opinion of all the 5 TE 
Ju pos, That the conviction was proper; for the ſion 1782. 
priſoner ſtanding in the relation of a ſervant, the 
poſeſion of the goods muſt be conſidered as remain- 
ing in the maſter until and at the time of the un- 
lawful converſion of them by the priſoner. The 
maſter was to receive the money for them from the 
cuſtomer, and he could at any time have counter- 
manded the delivery of them (a). The priſoner, 
therefore, by breaking open the package, tortiouſly 
took them from the poſſe/ton of the owner, and hav- 


pn CES 1 


(a) See Vale v. Bayle, Cow p. 294. 296. 
| | | ing 


A maſter to car- 
On the day laid co a cuſ- 
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2 casxs IN CROWN Law. 


1782. ing by the ſale converted them animo furandi to his 
er own uſe, the taking is felonious. 
Cask. Many caſes of this kind have occurred, and a 
of them have been determined to be felony (b). 


1783. 


Cask. 122. | The KING againſt Wurrte. | 
1 Slave cf Ar the Old Bailey February Seſſion 1783, the 


the owner of 


the houſe is Priſoner was indicted for burglary in the dwelling: 
ellential in an indictment for burglary, and for fealing in the dwelling-houſe. 


” - * I 
r * ” hs _P ”" ” 4 


— 4 — —_— — — — * 4 
4 


() At the Old Bailey in October Seſſion 1664, a priſoner wa 
indicted for ſtealing a quantity of filk, the property of his maſter, 
who was a Silk-Throwſter. It appeared in evidence that the Silk- 
| Throwſter had men come to work in his own houſe z that the pri- 
ſoner was one of them; that he delivered filk to him to work, and that 
he ſtole part of the ſilk ſo delivered to him; and Hype Chief Ju 
' tice, Mr. JusTice KeLynoe and Mr. Jusrice Wile, agreed 
that this was felony, notwithſtanding the delivery of the filk to 
the party; for it was delivered to him only to work, and ſo the 
entire property remained then only in the owner; like the caſe of 

a Butler who hath plate delivered to him, or a Shepherd. who hu 
ſheep delivered and they ſteal any of them, that is felony at con- 
mon law. Kely. Rep. 35. And ſo ſays the ſame author, page 8: 
If one deliver goods to a porter in London to carry to a certain 
place, and he taketh them and carrieth them away to another place, 
and there openeth and diſpoſeth of them, it is felony ; and he 
cites in ſupport of this deciſion the Year Book, 13 Edw. 4. fo. 9 
pl. 10. a cauſe determined by the Twelve Judges in the Exchequet 
Chamber, which was thus : one perſon bargained with another to 
carry certain bales of goods and other things to Seat bampton, and 
he took them and carried them to another place, and broke open 
the bales, and took the goods contained therein feloniouſly, and 
converted them to his own uſe, and diſpoſed of them ſuſpiciouſly ; 
and this was held to be felony; for that notwithſtanding the de. 
hvery, the property remained in the balors. 
| | houle 
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CASES IN CROWN LAW. 1 287 
houſe of John Snoxall, e ſtcalin 8 therein goods, 1785. 
the property of Ann Lock. 

Ir appeared that it was not ike dwollin Br of 
John Snoxall ; and it was therefore held (a), that 
the priſoner could not be found guilty either of the ; 
burglary, or of ftealing to the amount of forty ſhil- | 
lings in the dwelling-houſe, under the 12 Ann. c. 7. 
for it is eſſential in both caſes to ſtate in the indict- 
ment, the name of the perſon in whoſe houſe the 
offences are committed (. 


Wires 
Casz- 


The KIxG againſt PATRICK and PEPPER. 


Ar the Old Bailey in February Seſſion 1783, A corpora- 
Aaron Patrick and John Pepper were indicted before tion muſt 


proſecute in 
Mr. JusTI1cEBuLLER, preſent Mr. Baron PtRky N, their corpo- 


on the ſtatute of 6 Geo. 3. c. 48. for cutting down in diy Prater 


the night-time trees growing in Enfield Chace. tion of ſuch 
name as a de- 
Tur firſt count in the indictment laid the pro- ſeription of 


cc 8 a th ons of 
perty as „ belonging to Joſeph Broten, George \,-- [cage 


Coo, and MVilliam Sedcole, then being the church- corporation 
* wardens of Enfield aforeſad, &c. they the ſaid , * 
Joſep Brown, George Cook, and William Sedcole, cient in an 
„then being the owners of the ſaid trees,” &c. ment. 
The ſecond count laid the property to belong to the 


i . 


—_— _ 


pagh =o, 


„ William — was Added for ſteal- 
in the dwelling-h fo of Sarah Lunns. It appeared in evidence, 
Sarah London. Mr. Serjeant Adair, Recorder, 
teld the variangf fatal to the capital part of the indictment. 


ſame 


Cass. 1323. 
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CASES IN CROWN. LAW. 


' ſame perſons by name, £ they the ſaid Joſeph Bron, 
« George Cook, and William Sedcole, then being the 
15 church wekdelts of the parith church ow. ant 
jn the county of Middleſex.” 

By the ſtatute 17 Geo. 3. c. 17. for ng En- 
field Chaſe, a certain allotment of the land is veſied 
in the church-wardens of Enfield for, the time being, 
and their ſucceſſors for ever, in truſt for the owners 
and proprietors of freehold and copyhold meſſuagez, 


lands, and tenements, within the pariſh, who were 


intitled to a right of common, &c. within the Chaſe 


And by ſect. 115, the church-wardens are incorpo- 


rated by the name of: ** the church-wardens of the 
* pariſh whe ef Enfield, in the 97 7 of Mid- 
ee. 

Mx. PRECKUAM and Ma. . Counſel for 
the priſoners, ſubmitted to the Court, that a con- 


viction could not be ſuſtained upon this indictment, 


for that inſtead of laying the trees to be the pro. 
perty of the corporation, by their public. name, it 
had lain them to be the property of the individual 


members compoſing ſuch OST, by their pri 


vate names. 


MR. SI1LVESTER NE” Mx. 3 for the 


Crown, contended, that as the Act of Parliament 


had veſted the property in the church-wardens for 


the time being, it was neceſſary for the ſake of cer: 
tainty to mention their names; but admitting the 


inſertion of their names to be unneceſſary, and fup 


poſing them expunged as ſuperabundant, the in- 
dictment would ſtill remain good; for that the fir 
count would then lay the property as belonging to 


_ * the church-wardens of Enfield ;” and the ſecond 
count, purſuing the words of the ſtatute, would lay 
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it technically as belonging to the church-wardens of 


« the pariſh church of Enfield, in the county of Mid- 


legiſlature has deſcribed their corporate capacity. 
Tu Cour held the objection to be flital. The 
indictment would have been clearly right, if the 
firſt clauſe of the Act of Parliament which veſts the 
property in the church-wardens for the time being 
had ſtood ſingle. But the clauſe which gives the 
church-wardens a corporate capacity, and a cor- 
porate name, puts an end to the queſtion ; for where 
any deſcription of men are directed by law to act in 
a corporate capacity, their natural and individual 
capacity as to all matters reſpecting the ſubje& of 
their incorporation is totally extin&t. The preſent 
inditment deſcribes the trees to be the property of 
certain individuals, by their names ; but the A& of 
Parliament ſhews the property to be in the corpora- 
ton. If an action were brought in the private 
names of the preſent proſecutors for any matter re- 
lating to their public capacity, they muſt unavoid 
ably be nonſuited ; and, d fortiori, it muſt be erro 
neous in a criminal proſecution. But it is ſaid that 
the private names may be expunged as ſurpluſage. 
In the firſt count, ſuppoſing them expunged, the 
remaining deſcription would be, the church-wardens 
I Enfield,” which is not the name of the corpo- 
tation; and therefore that count would ſtill be 


late name is uſed ; but the property is not laid to 
in the private perſons, and the public name is uſed 


muſt therefore be diſcharged on this indictment. 
vel v — mal 
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% dleſer;” which is the very name by which the e 


CASE. 


See Sher- 


wrong. In the ſecond count, it is true, the corpo- rington and 


Buckley's 


Fe : ; NE : Caſe, poſtea, 
de in the corporation of that name, it is laid to be O. B. Feb. 
| Seſl. 1789. 
| and the Caſe 
merely as a deſcription of thoſe perſons. The priſoners of Rex v. 
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1783. | 
Cas. 124. The KINO againſt FnAxKLyx. 


Ix the King's Bench in Hilary Term, 23 Geo. 3. 
ful afſem. à rule was granted to ſhew cauſe why a writ of 
bling under Habeas Corpus ſhould not iſſue to bring up the de- 
the 19 Geo. . 2 5 

2. c. 34. for fendant, who had been committed to Norwich gad 
reſcuing under the ſtatute 19 Geo. 2. c. 34. ſ. 1. by a war- 
ſmuggled 


goods, it is rant ſtating, that he, with others armed, had aided 


not neceflary and aſſiſted in reſcuing uncuſtomed goods, and had 
that every + | | 


e aſſaulted and wounded and maimed an officer of the 
ſhould be | 0 


ES exciſe in the execution of his duty. | : 
8. C. cadd. THE words of the ſtatute are, That if any per. 
244- *« fons, to the number of three or more, armed with 


** fire-arms, or other offenſive weapons, ſhall be al. 


*+* ſembled in order to he aiding and affiſting in the 

illegal exportation of wool or other goods pro- 

** hibited to be exported, or in the carrying of woc 

or other ſuch goods in order to ſuch exportation, 

or in the running, landing, or carrying away 
prohibited or uncuſtomed goods, or goods liable 

to pay any duties which have not been paid or 

** ſecured ; or in the illegal relanding of any goods 

See Hutchin- Whatſocver, which have been ſhipped or exported 
— = e upon debenture or certificate; or in reſcuing ot 
Seſſion 1784, taking away the ſame after ſeizure from any officer 
r e or officers of the cuſtoms or exciſe, or other hi 
theſe ſeveral ** Majeſty's revenue, or other perſon or perſons em. 
r % ployed by him or them, or aſſiſting him or them, 
expounded, ©* or from the place where they ſhall be lodged by 
** him or them, &c. or in caſe any perſons to tit 
number of three ar more, ſo armed as aforeſaid 

** ſhall be ſo aiding or afliſting ; or if any perſon 

*© ſhall have his face blacked or wear any vizard, 


; | Fe m atk, 


5 % 
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© maſk, or other diſguiſe, when paſſing with ſuch 1783, 
„goods, or ſhall forcibly hinder, obſtruct, aſſault.(ꝛęyclü u 


* ſhoot at, maim, or dangerouſly wound him when 
on board ſuch ſhip or veſſel, and in the due exe- 
en e cution of his office or duty; then every perſon fo 


« oppoſe, or reſiſt any of the officers of the cuf- HY 

Po 9 « toms or exciſe, or other his Majeſty's revenue; | 
1t of « in the ſeizing or ſecuring any ſuch goods; orifany [ 
e de- « perſon or perſons ſhall maim or dangerouſly | 
Sac « wound any officer of the cuſtoms or exciſe, or | 
\ War: any other his Majeſty's revenue, in his attempt- ; 
aided ing to go on board any ſhip or veſſel within the 7 
d had BY hmits of any of the ports of this kingdom, or 4 
F the | 
"i 


1 
1 
I 
$ 
f 


ö 
| with 2 offending ſhall be mijuoged guilty of telony with- 
be = © out benefit of clergy.” 1 
in the Tax objection was, that the commitment did not. FN 
> pro WY fate that the priſoner was armed, but only that he ( 
f wol did certain acts with others armed; and therefore it 
tation, Bl did not appear that he was charged with any offence 
Wen g vithin the Act, which ſays, that in cafe any per- 

liable 2 Sora ſo armed with fire-arms or other offenſive 
aid Or weapons, y &c. 

goods Taye ATTORNEY- GENERAL ſhewed cauſe. againſt 
{ported the rule, and contended, that it was not neceſſary 
ms "I vithin the meaning of the Act, that every perſon 
' officer BN :fembled ſhould be individually armed; but that 
her u if a perſon be preſent, active, and concerned in the 
ms em i riotous proceedings which the legiſlature meant to 
1 prevent, he is within the Act; and he cited a caſe 

ged 9) 


on the Black Act, in which it was contended, that 
when the face was covered with crape, or a black 
malk ufed, it was not having **-a ace blacked” 
within the meaning of the Act, but that the diſ- 
unction was over ruled. | 

v 2 | | MR. 


to the 
oreſaid, 
perſon 
vixard, 
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1783. Mx. PaRTxI DGE, for the priſoner, cited the pre. 
FxaxxLyYn's amble of the Act, which ſays, ©* Whereas divers 
Cs. 44 diſſolute perſons have aſſociated themſelves, and 
entered into confederacies to ſupport one ano- 
ther, and have appeared in great gangs, carrying 
fre- arms or other offenffroe weapons, &c. and 
«« ſeveral officers of the cuſtoms and exciſe have 
„ been wounded, maimed, and ſome of them 
© killed by the ſaid perſons ſo aſſociated and afſem- 
« bled as aforeſaid * and contended that it waz 
clear that the legiflature meant perſons with arms in 
their hands; and therefore, that the charge of 
maiming, as ſtated in the commitment, would not 

ſuſtain it. | | 
geg vier Flet- LORD MansFIELD. The 8 does not ot deny 
cher's Caſe, by his affidavit, that he was there with armed per- 
5 N ſons; and if he was active, it is not neceſſary under 

note (2) to this Act that ſuch individual ſhould be armed. 


Hutchinſon's 


Caſe poſt. Sept. Seſſion, 1784. 


Can ac. | The King againſt Havxrswoop. 


In an indict 


ment for Ar Worceſter Lent Aſſize 1783, the priſoner was 
. indicted for forging a negotiable bill of exchange, 
the bill may purporting to be drawn by one Prattington on Sit 
. a. Robert Herries and Co. AND ALso, for forging 


nes; it — two indorſements on the ſame; the one in the firm 
ee e; 60 of Cov and Deoy, the other in the name of Jan; 
23 Geo. 3. Haden. There were alſo the uſual counts for utter 
C. 49 : 
ing it, knowing it to be forged. 
Tre fact of its being a forgery, and that the 
3 28 had negotiated it with a complete Kknov- 


lech 


e 


1er wan 
change, 
2 on Sit 
forging 
the firm 
f James 


T utter 


hat the 
5 know: 


ledge 


CASES IN CROWN LAW. 


ledge of that fact, were very clearly proved; but 1788. 
upon producing the bill in evidence, it appeared: 
not to be ſtamped purſuant to the ſtatutes of 23 — 
Geo. 3. C. 49. f. 14. and 23. Geo. 3. c. 5% f. 11. 
which enact, That no bill of exchange, &c. not 
Fi ſtamped as thoſe Acts direct, thall be pleaded or 
+ given in evidence in any Court, or admitted in any 
Court to be good, or available in law or equity.” 

Ms. BALDWyN, the priſoner's Counſel, ſubmitted 
to the Court, that the inſtrument in queſtion, even 
ſuppoſing it to be genuine, was not a lawful b{/! of 
exchange, but a piece of waſte paper, incapable of 
becoming the ſuhje& of either a fraud or felony ; 
that the party who took it, muſt at the time have 
known that it was not a legal 61! of exchange, or he 
muſt have been groſsly negligent, for the defect is 
viſible on the face of it. | 

Mn. JusTice BuLLER, who tried the priſoner, 
held, that the Stamp Acts abovementioned being 
revenue laws, and not purporting to alter the crime 


295 


of forgery, could not affect the preſent queſtion; 


and the Jury found the priſoner guilty: but being 
new point he reſpited the judgment, and reſerved 
the caſe for the conſideration of the Ju pos. 
Ix Faſter Term 1783, the Ju poxs (1) eva (2) But fee 


the Caſe of 
the objection, and determined that the conviction 2 Va 
imſdale 
Was right (a) Peake's niĩſi 
| | prius, page 
h | x — 167. 168. 


(a) In January Seſſion 1784, Jobn Lee was indicted for forging a 
bill of exchange, purporting to be made by Lord Townſhend, Maſter- 
General of the Ordnance and an objection was taken againſt 
producing it in evidence, becauſe it was not ſtamped ; but upon 
the authority of this deciſion, the objection was over-ruled; and 
the priſoner was condemned and executed. See alſo.the Caſe of 
Collin Reculift, poſt, January Seſſion, 1796. 
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ſ e oo 0 
* . . 
* | WE = ä , | hi 
it eds. The KING againſt Tnoxuas MIIIsò. 60 
. What ſhall Ar the Old Bailey in April Seſſion 1783, Thomaz I 
= beconfidered Mills was indicted before Mk. BARON Ey RE, on * 
N 5 as lying in 7 


wait under 22 & 23 Car. 2. c. 1. commonly called The Cocentry a 
"gh wang 7 AR, for that he with force and arms, on purpoſe, and 
of malice aforethought, and by lying in wait, on 

the 29th March preceding, unlawfully, feloniouſſy, th 

and maliciouſly. did make an aſſault on one Thomas WW 
Biraſier, with intent to maim and disfigure the faid In 

Thomas Brajier, and with a knife unlawfully and ir 


r 
r e . 
— 


feloniouſly did ſlit his noſe, with intention to maim . 
and disfigure the faid Thomas Braſier, againſt the 
ſtatute, &c. 1 | - 

tre 


Tar following facts appeared in evidence: Thomas 
1 Braſien was carman to Barwis and Co. wholeſale 
. grocers on now-hill, About the time this offence 
. | 
| 


was committed, large gangs of robbers and pick- 
pockets infeſted this quarter of the metropolis, and 
vx committed almoſt nightly the moſt daring and 


bi Wanton outrages upon perſons walking along the 

- N ſtreets. About eight o'clock at night, on the day 

F laid in the indictment, Braſier was driving his cart, 
; 


loaded with lumps of ſugar, down Holborn-hill, a 
= little beyond St, Andrew's church, in his way to 

0 OED Snow-hill, when a perſon ſuddenly ſtruck him 
bo a blow on the face, while ſeveral others ſurrounded 
q „ him, making uncommon noiſes, and throwing great 
1 ſtones at him; but he got to the tail of the cart, 
= |. which continued to go on, and with the ſtretch- 
+ ſtaff defended himſelf as well as he could againſt 
| their attacks, until he came near to the houſe of 
my . a Mr. Furneaur, oppoſite to Fleet-market, * 
I they 
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they ſurrounded him with increaſed numbers, ſtruck 
him ſeveral times on the head and ſhins, ſtabbed 
four holes in his coat, gave him ſeveral ſevere 
wounds in different parts of his body, and one 
through his ribs, when, being almoſt exhauſted and 
no longer able to defend himſelf, he endeavoured to 
take ſhelter in Mr. Furneauz's houſe ; but two wo- 
men, who were part of this formidable gang of 
thieves, intercepted his paſſage, and prevented him. 
While he was ſtanding in this ſituation on the foot- 


| pavement, holding up his ſtick to defend his head 


from their blows, but without ſtriking any of them, 
ſeveral of them repeatedly called out, Damn you, 
* rehere are your knzoes ;” upon which the priſoner, 
who was alſo one of the gang, made a ſweeping 
ſtroke at him with à large knife, from one ear to the 
other, which cut the right ſide of his face, divided 
the upper part of his noſe, (that is, the part which 
ſeparates the two noſtrils), and laid open his cheek 


in ſuch a manner that his teeth and gums might be 
ſeen through the wound quite from his noſe to 


his ear, and the noſe was cut quite through ; the 
ſceytrum divided, each noſtril touched, and the 
griſtle laid down, the whole laying over his chin. 
It appeared alſo that he had two other cuts on the 


| left fide, by one of which part of the left ear had 


been taken off, and by the other a wound made 
underneath it. The ſufferer could aſſign no other 
cauſe for this violent and cruel treatment, except 
that it was intended by way of revenge againſt him 
for having detected and beat off ſome thieves who 
had made an attempt to rob his cart near the ſame 


| Place on the preceding evening; for it could not be 
for 
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disfigure him, and which intention they carried into 


wounds and maims, ſo as not only to disfigure his 


on a particular occaſion, when certain armed men 
had laid in wait for Sir John Coventry, a man of rank 


CASES IN CROWN LAW. 
for the purpoſe of robbing the cart this evening, as Ming 
none of the ſugar was taken away. certa 

TuE Cour to the Jury. This priſoner ſtands 
charged with an outrage committed upon the perſon 
of Thomas Braſier ; and the indictment brings that 
charge within the ſcope of the 22 & 23 Car. 2. c.. 
commonly called The Coventry At, which was made 
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and conſequence at that time, who had given offence 
to ſomebody, with an intention 'to wound and 


effect by ſlitting his noſe and giving him other 


perſon, but greatly to endanger his life : 'The ſtatute, 
after reciting this particular tranſaction, enadts, 
* that if any perſon thall, on purpoſe and of malice 
* aforethought, and by lying in wait, unlawtully 
„ cut out or diſable the. tongue, put out an eye, 
* ſlit the noſe, cut off the noſe, or cut off or diſable 
any limb or member, with intention in ſo doing 
* to maim or disſigure in any manner atfore- 
mentioned, ſuch perſon ſhall be guilty of a capital 
„ offence.” This charge therefore is of a higher 
nature than a mere outrage of one perſon upon 
another; and the merely wounding a man, afſault 


ing him, and ſlitting his noſe, or otherwiſe wounding 7 
him, would, if unattended with the circumſtance of er 11 
being done maliciouſly by lying in wait with in- frhem 
tention to maim and disfigure, be a miſdemeanor N 
only, unleſs the wound amounted to 4 main, {ccen\ 
and then it would be a diferent offence. To con- ho 
ſtitute therefore the preſent offence, it muſt be com Mulch 
mitted with a certain degree of preparation, watch- No do 
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certain degree of deliberation that may mark a ma- 
licious intention, and a wiltul deſign to commit this 


act of cruelty ; for the charge is, that the priſoner 


vilfully, deliberately, maliciouſly, on purpoſe, and by 
lying in wait, flit the noſe of Braſier, with intent to 
maim and disfigure him. The evidence leaves it 


very difficult to make out what motive theſe people, 


be they who they may, had for attacking him in 


this outrageous and cruel manner : he conjectures 


it was for the reaſon he ſtated, namely, for pur- 
poſes of revenge, and with a view to mark any 
man who ſhould be ſo vigilant a ſervant as to pre- 
rent his maſter's property from being plundered, in 
order that other ſervants might be prevented from 
impeding their depredations ; but whether that was 


their object or not, or whether it was a ſudden, 


violent impulſe of rage, or ſome ſudden quarrel, the 
particulars of which are undiſcloſed, is one of the 
queſtions you have to determine. Certain it is, that 
every riotous outrage that is committed on a man 
is not within this ſtatute. The next queſtion will 
be as to the deliberation, preparation, premeditated 
malice, and intention to do this ſort of miſchief; 
and the evidence leaves this part of the caſe equally 
lark, except indeed ſo far as the expreſſion, Where 
are your knives,” is explanatory of their defign ; 
for if that was the ſignal that was to be given to 
them, and the priſoner drew his knife and took the 
firſt opportunity to give Braſier the cut which he 
eceived, this is Lying in wait for him ; for a man 

ho has a purpoſe in his mind to do ſuch kind of 

miſchief, and deliberately watches an opportunity 
do it, I think lies in wait; for it is not neceſſary 

| that 
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1783. that a man ſhould place himſelf in any particular Ml cont 
Ro concealment, and then ruſh out of his lurking. Ml the 
Casz. Place to do it; if he form ſuch an intention, and 
come up behind the man he means to injure, aud 
take an opportunity of doing the premetitate 
deed, it is lying in wait; and that circumſtance need 
not be ſtretched to any particular length of time, 0 
to any extraordinary degree of preparation, provided 
he ſeizes a convenient opportunity of doing it, and 
does it with deliberation. The learned Ju po then 
ſaid, that if, under all the circumſtances of the cafe 
the Jury ſhould think that it was the effect of ſome 
ſudden impulſe, and not of deliberation or malice 
they muſt acquit him; for that if he were n 
guilty to the extent charged in the indictment, ht 

was not guilty at all. | 

Fur Ju Rx found the priſoner GUILTY. 


intitl 
leſer 
ume. 
here 
Pc] 
ind 
ear, 

be co 
ugh! 
ted 


0 ap! 


Car 127. The- KI xd againſt JANE WARICKSHALL, 


Confeſſions Ar the Old Bailey in April Seſſion 1783, Thoma 


l Liitlepage was indicted before Mx. JusTicx N 7 


ous promiſes or preſent MR. BARON Eyre, for grand larceny ; a 
threats Cans 
mw 3-4 = 6 the ſame indiftment charged Jane V. richie a] as al 


uy arg acceſſary after the fact, with having received the py 

though re- perty, knowing it to have been ſtolen. 

4 Hap. Tur geceffary had made a full confeſſion of be 

admiflible guilt ; and in conſequence of it the property vs 

confeln» found in her lodgings, concealed between the fad 

cerved, ings of her bed. The confeſſion, however, having 
been obtained by promiſes of favour, the Court 9e 
fuſed to admit it in evidence againſt her; and it 1 
| col: 
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contended by her Counſel, that as the fact of finding 1783. 


the ſtolen property in her cuſtody had been ob- — 


A RICK 


tained through the means of an inadmiſſible con- snari's 


ſeſſion, the proof of that fact ought alſo to be re- Cas. 
jected ; for otherwiſe the faith which the proſecutor 
had pledged would be violated, and the priſoner 


made the deluded inftrument of her own con- 


viction. | 

Tu CourT. It is a miſtaken notion, that the 
evidence of confeſſions and fatts which have been 
obtained from priſoners by promiſes or threats, is to 
e rejected from a regard. to public faith : no ſuch 
ule ever prevailed. The idea is novel in theory, and 
rould be as dangerous in practice as it is repugnant 
0 the general principles of criminal law. Confeffions 
are received in evidence, or rejected as inadmiſſible, 
nder a conſideration whether they are or are not 
ntitled to credit. A free and voluntary confeſſion is 
leſerving of the higheſt credit, becauſe it is pre- 
umed to, flow from the ſtrongeſt ſenſe of guilt, and 
herefore it is admitted as proof of the crime to 
rich it refers; but a confeſſion forced from the 
ind by the flattery of hope, or by the torture of 
ear, comes in ſo queſtionable a ſhape when it is to 
e conſidered as the evidence of guilt, that no credit 
ught to be given to it; and therefore it is re- 
ted (a). This principle reſpecting confeſſions has 
application whatever as to the admiſſion or rejection 


1 1 
o 


(a) Three men were tried and convicted for the murder of Mr, 
uarriſon, of Campden, in Glouceſterſhire. One of them, under a pro- 
iſe of pardon, confeſſed himſelf guilty of the fact. The con- 
Mon therefore was not given in evidence againſt him, and a few 
ears afterwards it appeared that Mr. Harriſon was alive. M. S. 
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1783. of fads, whether the knowledge of them be obtaing 
in conſequence of an extorted confeſſion, or whethe 
Warirck- . ; | | | 3 
Sn L's It ariſes from any other ſource ;. for a fad, if it ei 
Casz. at all, muſt exiſt invariably in the ſame mane 
whether the confeſſion from which it is derived h 

in other reſpets true or falfe. Facts thus obtaine{ 
however, muſt be fully and ſatisfactorily provel que: 

without calling in the aid of any part of the con. 

feſſion from which they may have been derived; an 


8 the impoſlibility of admitting any part of the con bs 
= | | feſſion as a proof of the fact, clearly ſhews that teen 
| 5 | fact may be admitted on other evidence; for as nſ#to»: 


1 | | part of an improper ' confeſſion can be heard, it en 
never be legally known whether the fact was deri 
[x | through the means of ſuch confeflion or not; and 
* the conſequences to public juſtice would be dar 
gerous indeed; for if men were enabled to regain 


of | ſtolen property, and the evidence of attendant fac =p 
* were to be ſuppreſſed, becauſe they had regained 1]. Jr 
7 | by means of an improper confeſſi6n, it would WW ©, 
. hauolding out an opportunity to compound felonis no 
5 The rules of evidence which reſpect the admiſſion i en 
b 5 1 facts, and thoſe which prevail with reſpec to the ꝶ oy 
| ö jection of parol declarations or confeſſions, ar 28 
1 diſtinct and independent of each other. It is tw con 
5 that many able JupGts have conceived, that . fo. 
i | would be an exceeding hard caſe, that a man whil q Fa 
*Þ life is at ſtake, having been lulled into a notion d "Ma 
. EC ſccurity by promiſes of favour, and in conſequene e «; 
{2 of thoſe promiſes has been induced to make a cela, 
| feſſion by the means of which the property is found 
1 ſhould afterwards find that the confeſſion with it 
1 ; | gard to the property found is to operate again 
9 him. But this ſubject has more than once under 
; | gol 
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manner tained cannot be received in evidence, yet that 
rived any ads, done afterwards might be given in evt- 
btaincdWWdence, notwithſtanding they were done in conſe— 
proved auence of ſuch confeſſion (a). 
he col ___ . 
ed; aul 1 | : | 
(a) In February Seſſion 1784, Dorothy NMoſey was tried on the 
che con eaute 10 & 11 Will. 3. c. 23. for ſhop-lifting, and a confeſon had 
that te been made by her, and goods found in conſequence of it, as in the 
or as nof8above caſe. Ma. JusTice BuLLes, preſent MR. BARON PerRyn, 
J, it ea who agreed, ſaid, © Whatever a&s are done, are evidence; but if 
« thoſe acts are not ſufficient to make out the charge againſt the 
: dex « priſoner, the converſation or confeſſion of the priſoner cannot be 
10t ; u received, ſo as to couple it with thoſe acts, in order to make out 
be dan the ſubject-matter of proof. A priſoner was tried before me 
to reganhiſ (Ma. Jusrics Burr) where the evidence was juſt as it. is 
lant f here. I ſtopped all the witneſſes when they came to the con- 
. ſeſſion. The priſoner was acquitted. There were two learned 
gained 1 jadges on the bench, who told me, that although what the pri- 
would V+ forer ſaid was not evidence, yet that any /ags ariſing afterwards 
felons MF muſt be received. This point, though it did. not affect he pri- 
miſſion of ſoner at the bar, was ſtated to all the Judges; and the line drawn 
o the © was, that although confeſſions improperly obtained cannot be re- 
PE * ceived in evidence, yet that the acts done afterwards may be 
10NS, ©: given in evidence, though they were done in conſequence of the 
It is tru: confeflion.” See alſo Lockbart's Caſe, prftea, Fune Se 1785.— But 
, that i ſhould ſeem that ſo much of the confeſſion as relates ſtrictly to 
lan what he fact diſcovered by it may be given in evidence; for the reaſon 
I df rejeQing extorted confeſſions 15 the apprehenſion that the pri- 
notion oner may have been thereby induced to ſay what is falſe ; but the 
nſequeno BE: discovered ſhews that ſo much of the confeſſion as immediately 
\ke a COM elates to it is true. Rex v. Butcher, Maidſtone Summer Aſſizes, 1798. 
Is found, | 
| with it 
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gone the ſolemn conſideration of the TWELVE 1783. 
Jupcts; and a majority of them were clearly of 
opinion, That although. confeſſions improperly ob- 
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The offence Ar the Old Bailey in nal Seffion 17 83, Man 
fealing from Murphey and Bridget Murphey were tried on the 


takes the IT appeared that Mitchel and the two ariſen 
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Css 128. The King againſt Make and Balibo Er Monet 


of privately 
the perſon, is ſtatute 8 Eliz. c. 4. for privately ſtealing a watch 


fined t 
the hand that from the perſon of James Mitchel. 


my - a were drinking together in the tap-room of a public 
" mY. a _ houſe ; that Mitchel, from. the fatigue of the day 
2 abettors. labour, laid his head on the table and fell fat 
aſleep for about ten minutes; and that, when he 
waked, his watch, which he was ſure he had whe 
he fell aſleep, was taken from his fob. The watch 
was almoſt itnmediately afterwards found upon the 

perſon of the priſoner Bridget Murphey. © 
Mx. Bazon Eyre. The circumſtance of privacy 
which conſtitutes the capital part of this offence 
ſeems to be perſonal, and confined to that agent 
alone who commits the fact. It depends almol 
generally upon a nice ſpecies of dexterity which dos 
not require the aſſiſtance of a ſecond perſon to per 
form, and therefore the legiſlature has not thouglt 
it neceſlary to involve thoſe who are preſent when 
the offence is committed, in the ſeverity of i- 
puniſhment, however well inclined they may be h 
give effect to its completion ; for the ſtatute is quit 
filent as to aiders and abettors. The rule of lis 
therefore upon this ſubject has uniformly been ! 
confine the guilt of privately ſtealing to the i 
dividual hand that commits the fact; and where 
ever it is totally uncertain, as it ſeems to be in the 
pr clent caſe, which of two priſoners actually * 
4 10 
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the property, it will follow that both of them muſt 1783. 
be acquitted of the capital part of the charge. — 
Mv — 8 

Taz Jury, under this direction from the Court, Cas. 


"HEY, 
i found guilty of ſtealing, but not priv ately from tlie 


Mary perſon. Fo | | > 
n the | We | 
watch 


The KixG againſt JACKSON and RANDALL. Cask 129. 


Yonen Ar the Old Bailey in April Seſſion 1783, IVil- An indig. 


ment on the 


public liam Jackſon and Thomas Randall were indicted on - Geo. 5 


2 days te ſtatute of 7 Geo. 2. c. 21 before JAuks AnarR, 21, for - 
| e 


el fall WW: 50. Recorder ; and the Jury found the prifoners with intent to 
hen be guilty: but a doubt ariſing whether the indictment e Ne _ 
d when ad ſufficiently deſcribed the offence, the judgment aſſault was 

e watch Was reſpited, for the purpoſe of ſubmitting the caſe way Song 5 
pon theo the conſideration of the Jupazs. — 

: 113 7 Geo. 2. c. 21. enacts, That if any perſon bee 5 
privacy g or perſons ſhall, with any offenſive weapon or . * 
oftence, I firument, unlawfully and maliciouſly aſſault, or 


See Rex v. 
* ſhall by menaces, or in or by any forcible or violent Remnant, 


manner, demand any money, goods or chattels, Fas = 
' of or from any other perſon or perſons, with a 
felonious intent to rob or commit robbery upon 
' ſuch perſon or perſons, that then, and in every 
ſuch caſe, all and every ſuch perſon and perſous 
' lo offending, being thereof lawfully convicted, 
* ſhall be, and be adjudged guilty of felony ; and 
every ſuch offender and offenders ſhall be ſubje& 


at agent 
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ent when 
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le of lu and liable to re TEES as in caſes of felony 
y been VB tor ſeven years.” 

o the TE Tur indictment ſtated, That William Jackſon 
ad uber late of the pariſh of St. Martin's in the Fields, in 
be in the the county of Middleſer, labourer, and 7, homas 
ually to Landal, late of the ſame, labourer, on the third 
«C day 
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% day of March, in the twenty-third year of the 
<* reign of our Sovereign Lord George the Third, &c. 
with force and arms, at the pariſh aforeſaid, in 
* the county aforeſaid, in and upon one Andreu 
e Gilleſpey, in the peace of God and our faid Lord 
** the King then and there being, unlawfully, ma- 


© liciouſly and feloniouſly did make an aſſault, and 


«© him the faid Andrew then and there unlawfully 
* and maliciouſly did menace by then and there 
* threatening and ' menacing to blow the ſaid 
© Andrew Guleſpey's brains out, with a felonious 
<* intent the monies of the ſaid Andrew Gilleſpey 
* from the perſon and againſt the will of him the 
* ſaid Andrew Gilleſpe then and there feloniouſly 
*© to ſteal, take and carry away, againſt the ſtatute 
in ſuch caſe made and provided, and againſt the 

peace, & c.“ | 

Tux queſtion was, Whether an Ret under 
this ſtatute, in deſcribing the manner in which the 
offence was committed, muſt not neceſſarily ſtate, 
either that the aſſault was made with AN OFFENSIVE 
WEAPON, with a felonious intent to rob, &c. 0R, 
that by MENACEs, or in or by a forcible or violent 
manner, a demand of monies or goods was made 
with a felonious intent, &c. the words of the Act 
being throughout in the disjunctive. | 

Ix the July Seſſion following, the priſoners were 
put to the bar, and informed by Mr. Recorder, that 
THE Cour had taken the caſe into their conſidera- 
tion; and that it was the opinion of the Jupcts, 
That the indictment was inſufficient, in not having 
ſtated that the aſſault was made with an offenſive 
weapon, oR, that any demand was made of money 


or goods ; and that therefore | no judgment could be 
gix en 
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given on it; for that it is neceſſary in point of law, 1785. 
that an indictment on any particular Act of Partia- ——— 
ment ſhould ſtrictly follow the words of the Act; and 222 
that the Coukxr cannot ſupply from any other cir- Case. 


cumſtances a ſufficient deſcription of the offence. 


The Kine againſt RicuaRD HoRNER. Cas 130; 


RICHARD HORNER and two other 8 Pacha 
vere committed to Exeter gaot on a warrant which Property * 
5 4 
charged them with ** defrauding and robbing J. under ke 
Cunnet, under divers falſe pretences, of nineteen Sonserte 


„ guineas and a ten pound bank- note.“ is felony; but 
Ix Eaſter Term 23 Geo. 3. the priſoners. were Se axe, 


brought up by Habeas Corpus to the King's Bench, be found by 
in order to be admitted to bail, on the ground tliat IR 


the charge amounted to a miſdemeanor only. _  - - SR abr 
8 OY a | k ing*sBench 

Tars application was oppoſed, and the depoſitions in admitting 
taken before the committing magiſtrate read, -by 8 
viuch it appeared, that the priſoners had decoyed depoſitions, 


and guide 


the proſecutor into a public houſe, and had there their diſcre- 
obtained the money of him for the purpoſe of play- tion by the 
circumſtan- 

ing at cards. The proſecutor ſwore, that he did not ces of the 
He on his own account, but that the priſoner prese. 
nailed upon him to cut the cards for one of them, 
and then, under pretence that he had cut them fer- 
limſelf, and had loſt the money, another of them -; 
ſyept it off the table, and went away with it. 

Tux CourT. In caſes of this kind the courſe has 
aways been, to leave it to the Jury to determine gu | 
limo the money was obtained; and, if they find 
llat it was obtained upon a Preconcerted plan to rob. 
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1783. the proſecutor, it will be felony. In the caſe of 
— - Rex v. Patch at the Old Bailey (1), a man was 
2 5 proſecuted for felony, for obtaining money by drop- 
(1) February ping a ring wrapped up in a bill or receipt, purport- 
_ 15. ing that the ring had coſt fourſcore pounds, when 
P. 273 in fact it was worth little or nothing. The Court in 
ſuch a caſe never form any judgment whether the 
facts amount to felony or not, but merely whether 
enough is charged to juſtify a detainer of the pri- 
ſoner, and put him upon his trial. —The practice of 
this Court is, and upon reference to the Officers 
of the Crown Office we find it to have been long 


e ee 
r . 
2 — 


N 

ks ** 

* 
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> eſtabliſhed, that even where the commitment is re- 
. gular, the Court will look into the depoſitions to ſee 
| it there is a ſufficient ground laid to detain the party 
= - | in cuſtody ; and if there is not, they will bail him. ky 
. So alſo, where the commitment is irregular, if it ap- cc. 
j 1 pear that a ſerious offence has been committed, they « 
l | will not diſcharge or bail the priſoner without firſt 7% 
= _ looking into the depoſitions, to ſee whether there i 
| 3 | | ſufficient evidence to detain him in cuſtody. « 
ff Tux priſoner was remanded. 5 
| | | | cc 
; | . 
. Ts * 
1 Ces 131. The KING againſt Jonx Davis. 4 
1 e Ar Hertford Summer Aſſize 1783, John Deu, 
1 _ — * was indicted on the BLACK AcT, before MR. Jus : 
13 ninable with TICE GOULD, for “ that he one fallow deer, of the . 
I death with- price of forty ſhillings, of and belonging to Phila: | 
out clergy, | « 
and a ſubſequent ſtatute inflits a milder puniſhment on the ſame offence, tht 3 
| latter ſtatute is a virtual repeal of ſo much of the former ſtatute as relates to the ( 
1 offence. | | 1 — 
F | « delphi 
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 delphia Lee, widow, then and there being kept 


and fed in a certain park, of and belonging to the 
faid Philadelphia Lee, incloſed with pales, where 


deer had been and then were uſually kept, unlau- 
fully, wilfully, and feloniouſly did hunt,” &c. 


THERE were two other counts; one for killing, and 


the other for /tealing the fallow deer as aforeſaid. 


Tux ſtatute of 9 Geo. I. c. 22. upon which the 


indictment was founded,” enacts,” „that if any per- 


00 
00 
00 


«cc 


{on or perſons, being armed with ſwords, fire- 
arms, or other offenſive weapons, and having his 
or their faces blacked, or being otherwiſe diſ- 
guiſed, ſhall appear in any foreſt, chaſe, park, 
paddock, or grounds incloſed with any wall, pale, 
or Other tence, wherein any deer have been or 


 thall be uſually kept, or in any warren or place 


where hares or conies have been or ſhall be uſually 
kept—oR SHALL unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any red or fallow 
deer, or unlawfully rob any warren or place where 
conies or hares are uſually kept OR Ir any perſon 
or perſons thall unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any red or fallow 
deer, fed or kept in any places, in any of his 


Majeſty's foreſts or chaſes, which are or ſhall be 


incloſed with pails, rails, or other fences; or in 
any park, paddock, or ground incloſed, where 
deer have been or ſhall be uſually kept—oR SHALL 


torcibly reſcue any perſon, being lawfully in 


cuſtody of any officer or other perſon for any of 
the offences before-mentioned—0R IF any perſon 
or perſons ſhall by gift or promiſe of money, or 
other reward, procure any of his Majeſty's ſub- 
jects to join him or them in any ſuch unlawful 
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CASES IN CROWN LAW. 


act; every perſon ſo offending, being thereof con- 
5 victed, ſhall be adjudged guilty of felony, and 
ſhall ſuffer death as in caſes of felony without 


benefit of clergy.” 


Bur the learned Judge 8 that an Act 
of Parliament had recently paſſed which reduced 
the offence charged in the indictment to a miſde- 
meanor, he thought it improper to proceed to try 


the priſoner on the preſent charge for felony, un- 


til he had ſubmitted to the Jupcts the following 


queſtion : 


Wurrun the ſtatute 9 Geo. 1. c. 22. "fo far as it 
reſpects the offences charged in the indictment, un- 
accompanied by the circumſtance of being armed 
and diſguiſed, is not virtually e by the ſtatute 


of 16 Geo. 3. c. 30. ? 


Taz ſtatute of 16 Geo. 3. c. 30. ee that the 
ſtatutes in force for the diſcovery and puniſhment of 
deer-ſtealers are numerous, and many of them in- 
effectual; and that the good. purpoſes thereby m- 
tended might be better effected, if ſuch of .the ſaid 
ſtatutes as are found defective were repealed, and 
the good proviſions therein contained, together with 
ſuch other proviſions as may be expedient, were re- 
duced into one act: and then it enacts, 


140 


any perſon or perſons thall courſe or hunt, or 


* ſhall take in any flip, nooſe, toil or ſnare, or ſhall 


„ kill, wound, or. deſtroy, or ſhall ſhoot at, or 
'* otherwiſe attempt to kill, wound or deſtroy, or 
** thall carry away any red or fallow deer, in any 


© foreſt, chaſe, purlieu, or ancient walk, whether 


16 


incloſed or not, ok in any incloſed park, pad 
dock, wood, or other incloſed ground, where 
** deer are, have been, or ſhall be uſually kept, 
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CASES IN CROWN LAW. 


& without the conſent of the. owner, or without 
being otherwiſe duly authoriſed ; or ſhall be aid- 
„ing, abetting or aſſiſting therein or thereunto ; 
* EVERY PERSON fo offending by courſing, hunt- 
ing, ſhooting at, or otherwiſe attempting to kill, 
{© wound, or deſtroy, or by aiding therein or there- 
« unto, ſhall forfeit for every ſuch offence the ſum 
of twenty pounds. AN D every perſon ſo offending 
„by k killing, wounding, or deſtroying, or by taking 


ce 


Cc 


or carried away, forteit and pay the ſum of thirty 


** pounds. Ax D 1F the offender in any of the cafes 
« aforeſaid ſhall be a keeper of, or perſon in any 
manner intruſted with the cuſtody: or care of deer, 
in the foreſt, chaſe, purlicu, ancient walk, or in- 
cloſed park, paddock, or wood, or other incloſed 
place where the offence thall be committed, every 
** ſuch offender ſhall forfeit and pay double the penalty 
herein before appointed to be paid by other offen- 
ders. AND ir any perſon or perſons, after having 
been convicted of any of the aforeſaid offences, 
* ſhall offend a ſecond time againſt this Act, by 
* committing any of the aforeſaid offences; ſuch 
* ſecond offence, whether it be the ſame as the firſt 
* offence, or be any other of the aforeſaid offences, 
'* thall be deemed and adjudged to be eln); and 
+ the perſon guilty thereof, being lawfully convicted 
upon indictment, ſhall be tranſported for the ſpace 
of ſeven years.” The Act then goes on to thew 
the manner in which Juſtices of the Peace may pro- 
cced on conviction of offenders, and concludes with 
cpcaling ſuch parts of the ſeveral ſtatutes named in 

3 Fo tho 
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bs 


in any flip, nooſe, toil, or ſnare, or by carrying 
away, or by aiding therein reſpectively, thall for 
* every deer fo wounded, killed, deſtroyed, taken, 
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310 | CASES IN CROWN LAW. 


1783. the margin (1) as relate to deer; but it is totally 

ſilent as to the intervening ſtatute of 9 Geo. 1. c. 22. 

Davis's . . | 

Casz. upon which the preſent indictment was founded. 
(2) 13 Rich. O the firſt day of Michaclmas Term 17 83, tlie 
2. c. 13. TWELVE JUDGES held a conference upon this ſubject 
— /* at Lord Max SFIELp's chambers in Serjeants Inn; 
5 Eliz. c. 21. and they were unanimouſly of opinion, That the 


* - ” : N ſtatute of 16 Geo. 3. c. 30. amounted to a repeal of 


ch > i win, the felony of ſimply killing deer in a park incloſed; 
e 23.48 it puniſhes the firſt offence with a pecuniary for- 
cg 1 feiture of twenty pounds, and makes the ſecond oſ- 
10 Geo. 2. fence felony (). 
. 
Cask 132. The KING againſt DANIEL HICEKMuAN. 


Ifa man force I HE prifoner was tried before Ms. Jusrien 
another to 


part with his BULLER at the 0% Baile in July Seſſion 1783, 
property for for a robbery upon John Miller. 


5 the ſake of 


preſerving his character from the imputation of having been guilty of an unna- 
tural! crime, it will amount to RozBery, although the party was under no ap- 
prehenſion of perſonal danger. i 


— 


(a) The ſtatute of 5 Geo. 1. c. 27. infficts a fine not exceeding 
100 l. and three months impriſonment on ſuch perſons as ſhall be 
convicted of ſeducing artificers.— The 23 Geo. 2. c. 13. inflicts a 
penalty of 500 l. and twelve months impriſonment on the ſame 
oftence; and Loxp MansritrD held, that the latter ſtatute was in 
this reſpect a virtual repeal of the former. Rex v. Cator, 4 Burr. 
2026.—But ſee the caſe of Rex v. Brady at the Old Bailey Septem- 
ber Seſſion 1797, where it is ſaid by Mx. Jus ric Hearn, that 
the prior ſtatute was in theſe caſes held to be repealed, becauſe the 
latter ſtatute was paſſed at a ſubſequent ſeſſion; and that when 
both ſtatutes paſs at the ſame ſeſſion, the latter is only explanatory 
of the former.—See alſo the Caſe of Rex v. Mich ae! Rebinjon, polt. 
February Seſſion 1796. | 
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CASES IN CROWN LAW. e 
tally Tur proſecutor was ſervant to Mr. Lewis, table- 1783. 
22. decker to the Chaplains room in Saint James's Pa- —-— 
lace, and had an apartment there, in which he alone opp ay 
tlie llept; which apartment was ſituated in a court called. 
bject « The Board of Green Cloth.” The priſoner was a 
Inn; centinel on guard at the palace, and had been one 
the niglit treated by the proſecutor with ſome bread and 
al of checte and ale in his room. About a fortnight atter- 
fed ; Ml wards, very late in the evening of the day laid in 
for- the indictment, the profecutor, on going up ſtairs, i 
d ol- heard ſomebody ſtepping very cloſely behind him. 9 
On turning round he difcovered that it was the pri— 9 
foner, who. ſaid, © It is me.” The proſecutor re- NF 
plied, © What brought you here at this time of the 4 
+ night?” The priſoner anſwered,, ©* I am come for 4 
* ſatisfaction; you know what paſſed the other 1 
night; you are a Sodomite; and if you do not 4 
ales: give me fatisfaction, I will go and tetch a ſerjeant 4 
FOO and) a file of men, and take you before a Juſtice; # 
for I have been in the Black-Hole ever ſince I was 4 
unna- * here laſt, and I do not value my life.“ The pro- I 
hs ſecutor aſked him what money he muſt have? The q 
priſoner ſaid, ** I muſt have three or four guineas.“ 4 
Ok the proſecutor accordingly gave him two guineas, 4 
2 which was all he had, and promifed to give him q 
ids a another guinea the next morning. The prifoner 9 1 
e ſame took the two guineas, ſaying, “ Mind, I don't de- = 
was in * mand any thing of vou.” The next morning he 1 7 
an came again, and received the other guinea; and in 4 | 
ag we a tew days after. upon making an application for 4 1 
uſe the more money upon the ſame pretence, he was appre- 3 1 
t when ended. The proſecutor {wore, that he was very 4 a 
anatory much alarmed when he gave him the two guineas, 3 
1, pol. and did not very well know what he did; but that 1 f 
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CASES IN CROWN LAW. 


he parted with his money under an idea of preſerving 
his character from reproach, and not from the fear 
of perſonal violence. | 

Tux learned Judge ſtated to the J ury the ſeveral 


ingredients which the law required to conſtitute the 


crime of robbery ; and particularly, as applicable to 
this ſpecies of it, the determination of the Ju DES 
in the caſe of the King v. Donnally (1); remarking 
the difference, that in Donnally's Caſe the proſecutor 
had ſworn, that he delivered his money under an 
apprehenſion of perſonal danger, as well as from the 
fear of loſing his character ; but that, in the preſent 
caſe,. the proſecutor had ſworn, that he parted with 
his money for the ſake of his character only, and not 
from any apprehenſion of danger to his perſon. 

Taz Jury found the priſoner guilty, and alſo that 
the proſecutor parted with his money againſt his will, 
through a fear that his character might receive an in- 
jury fr om the priſoner's accuſation. 

Tars caſe, however, being only the ſecond of the 
kind, and ſome doubt having prevailed with reſpect 
to Donnally's Caſe, becauſe he was not executed, the 
judgment was reſpited, and the caſe ſubmitted to 
the conſideration of the TwWELvE JuDpGts, upon the 
difference before mentioned between the two caſes. 

Is February Seſſion 1784, the priſoner was called 
to the bar, and Mr. JusTict AsnnvursT delivered 
the opinion of the Judges to the following effe&t:— 
Some doubts having been entertained as to the opi- 
nion of the TWELVE JUDGEs in the cafe of Patrick 
Domatily, the learned Judge who tried the priſoner 
thought it proper that the preſent caſe ſhould like- 
wife be referred to their conſideration. They have 
accordingly conferred upon it; and they are of opi- 
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CASES IN CROWN LAW. 313 
nion, That it does not materially differ from the caſe 
of Donnally, for that the true definition of Ro- 
BER is the ſtealing, or taking from the perſon, or 
in the preſence of another, property of any amount, 
with ſuch a degree of force or terror, as to induce 
the party unwellingly.to part with his property; and 
whether the terror ariſes from real or expected vio- 
lence to the perſon, or from a ſenſe of injury to the 
character, the law makes no kind of difference; for 
to moſt men the idea of loſing their fame and repu- 
tation is equally, if not more terrific than the dread 
of perſona] injury. The principal ingredient in 
robbery 1s a man's being forced to part with his pro- 
perty; and the JuDGEs are unanimouſly of opinion, 
That upon the principles of law, and the authority 
of former deciſions, a threat to accuſe a man of hav- 
ing committed the greateſt of all crimes, is, as in the 
preſent caſe, a ſufficient force to conſtitute the crime 
of robbery by putting in fear. | 

Ti priſoner received ſentence of death, and was 
executed. 


1783. 


Hickman's 
Cask. 


The KING againſl SAMUEL GASCOIGNE. Cask 133. 


Ar the Old Bailey, in October Seſſion 1783, Sa- If a bailiff 


muel Gaſcoigne was tried before MR. Jus rIcE NARES, ane 


for that he on the 11th October 1783, in the King's der pretence 


f 
highway, in and upon one Jane Voodward, the wife rela 


of Charles Woodward, feloniouſly did make an af- with greater 


ſafety, and 
fault; and her the ſaid Jane in bodily fear and dan- 1 of 


ger of her life, in the highway aforeſaid, then and _— enge 


there feloniouſly did put; and four ſhillings of the ney, he is 


goods, chattels, and monies of the ſaid Charles | mc - 8 


1 Sid. 254. 
IF oodward, 


+4 Edw. 3. pl. 14. 4 Hen. 4. pl. 3. 
Hale, 507, 


Staunf. 27. Kely, 43. 
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17838. TWWoodward, from the perſon and againſt the will of 

3 the ſaid Jane, in the highway aforeſaid, then and 

Than *there feloniouſly and violently did ſteal, take, and 
carry away, &c. 

Tu following facts appeared in evidence. — 


Charles Woodward, the huſhand of the proſecutrix, 


1 was a clock-maker in New Gravel-lane in Wapping. 
'i The priſoner had not long before this tranſaction 
* | kept a green-ſtall in Fleet-market, but was at this 
„ time an under-ſervant to the turnkey of the New 
| . Priſon in Clerkenwell, and acted occaſionally as a 
6 8 runner to the Rotation Office in Shadwell, but had 
„ no regular appointment either as a conſtable or other 


peace-office. A ſhort time previous to the day laid 


aſſault : this warrant was put into the hands of the 
| regular conſtable of the pariſh to execute,” and he 
* accordingly took Mrs. I oodward into cuſtody; but 
on diſcovering the flimſey nature of the charge, per- 
mitted her to return home on her huſband under- 
* taking to procure bail for her the ſame evening, or 
| at furtheſt on the enſuing day. On his neglecting 
| however ſo to do, the woman, at the inſtigation it 
1 was ſaid of the runners at the Shadwell Office, pro- 
I | cured another warrant againſt her, which was given 

to a headborough at Shadwell to execute. The 

headborough accordingly, about twelve o'clock at 
noon on the 11th October 1783, went to Mrs. 

J/oodward's houſe, while her huſband was from 
b home, and informed her of the object of his errand. th 
| She intreated that ſhe might not be taken from 

| | her 


A in the indictment a quarrel had taken place between 
\ . the proſecutrix and a woman who lodged in her 
4 0 houſe, and the woman obtained a warrant from the 
5 Magiſtrates of that diſtri&t to apprehend her for an 
1 
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| of her two infant and helpleſs children until her huſ- 1783. 1 
ind hand came home, whom the offered to ſend for goes i 
and from the place in the neighbourhood where he was Cask. {il 
then at work, but the Officer immediately hurried li; 
— her away, crying and terrified, through the ſtreets 1 
IX, to the public office at Shadwell, where, on finding 8 
ng. that the Juſtice was gone from Shadteell to Eaſt * 1 
ion Smithfield, he delivered her into the cuſtody of the 1 
this priſoner, who immediately called a coach and car- | 0 
Veo ried her to the Faſt Smithfield Office, where in about ; | 
S a an hour afterwards the Juſtice, who was then fitting, 1 
had examined the complaint, and adviſed the parties to ö 5 
ther make the matter up and become good friends, and Þ 
laid WW of courſe did not either bind her accuſer over to pro- | 
een ſecute, or direct Mrs. JVoodward to find bail. Soon 
her after this hearing the Juſtice left the office, and the 
the parties not being able to ſettle the diſpute, the pri- 
r an ſoner carried Mrs. oodward to the fign of the 
the King's arms, an adjacent public houſe, to which 
he thoſe who have buſineſs at the Rotation Office gene- 
but rally reſorted, and which was uſed as a lock-up 
per- houſe for ſuch delinquents as the runners occaſion- 
der- ally had in their cuſtody. In this houſe Mrs. 
„ Or ]Voodward's huſband was then fitting in expectation 
ting of his wife being diſcharged, and on finding that 
m it the matter was unſettled, and the was ſtill in cuſ- 
pres tody, he begged the priſoner would wait a ſhort 
1ven time while he went to procure a friend to bail 
The her, and immediately left the houſe. The prifoner 
k at however, the moment her huſband was gone, began | 
MIS. to treat her very ill, locked her up in a naſty ſtink- j 
from ing place among common felons, as the deſcribed 4 
and. them; and after permitting her to remain ſome | ; 
from time, brought her out and threatened to carry her t, 
her {3 


— 


—— 
» 
— — 
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| 1783. immediately to priſon. Terrified by this threat ſhe IM po 
i fell on her knees and implored him, with tears in i} 
1 Gascorcne's : 
8 Cask. her eyes, only to wait until her huſband returned; th 
| # and taking a ſhilling from her pocket into her hand af 
| 1 offered to give him that, or even half-a- crown, if Pr 
f 7 he would comply with her requeſt ; but he, regard- he 
| leſs of her -cries, told her in the inſulting cant. of la 
* ſuch characters that he would marry her to her fellow in 
* priſoner, and immediately handeuffed her to a man o 
* whom he had in his cuſtody on a charge of an af- 1 
* ſault. A coach, either that which had conveyed a 
5 1 her from the Shadwell Office, or another which had {l 
1 been ſent for on purpoſe, was at this time ſtanding h 
if at the door of the public houſe, and while the poor 0 
„ woman vas lamenting the condition of her children de 
3 | | | and endeavouring by every means in her power to le 
* excite the priſoner's pity, he kicked her, thus hand- al 
* ; cuffed, before him, juſt as if ſhe had been a dog, and fi 
. ſhoved her and her companion both into the coach, te 
. which he ordered to drive to the New Priſon in pl 
. Clerkenwell. Scarcely, however, had the coach tl 
! departed from the door, before the priſoner put a a 
8 N | handkerchief to her mouth and forcibly took from tl 
ö A her the ſhilling which ſhe {till held in her hand, N 
* | ſaying, at the ſame time, This will buy us glaſſes 0 
: | * a-piece.” He then aſked her, whether the had W 
1 any more money in her pocket? ſaying, that he d 
| was ſorry for her children, and that if ſhe had as tl 
much as would pay the coach ſhe ſhould not go to P. 
} priſon, for that though he muſt go there with the t 
other man, he would bring her back; but while ſhe b 
| was exclaiming that ſhe had no more money, the t 
. man that was handcuffed to her rattled the handcuff tl 
F againſt the ſide of her pocket, while the priſoner 6 
1 f 5 2 put 
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put his hand into her pocket and took out three 
ſhillings, which was all the had, except one ſhilling 


that had got ſo far into the pocket lining that ſhe Guse 


CAsE. 


afterwards found a difficulty in getting it out. The 
priſoner continued to promiſe that he would bring 
her back, and in about ten minutes after this tran- 
ſaction he ordered the coach to ſtop at a public houſe 
in Long- lane near Smithfield, where he called for 
ſome gin, of which, by repeating his promiſe that 
ſhe ſhould not be detained, he induced her to drink 
2 glaſs, and which he paid for with one of the 
thillings he had taken from her, keeping the change 
himſelf. They arrived at the New Priſon about four 
oclock in the afternoon, where, after taking the 
deluded woman into one of the back apartments, he 
left her in full expectation that he would return 
and reſtwre her to her children and her home. On 
tinding that he did not return the innocently applied 
to the keeper, and, telling him that ſhe was not a 
priſoner, defired he would ſhew her the way out of 


the priſon; but he immediately undeceived her, 


and told her the was his prifoner. She then related 
the circumſtances to thoſe about her, and conti- 
nued in this _ cuſtody from this time until eight 
o clock the ſame evening, when her huſband arrived 
with an order from the Juſtice for her diſcharge. 
She admitted, on giving her evidence, that after 
the priſoner had taken the three ſhillings out of her 
pocket, the told him that the would be contented 


that he thould keep them it he would take her 


back; that he had promiſed he would do fo; and 
that it was the hope of his performing this promiſe, 
that had prevented her from making any complaint 
at the public-houſe in Long-lane of the uſage the 

1 5 had 
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1783. had received; but ſhe poſitively ſwore, that he had 
—— taken both the ſhilling from her hand, and the *" 


Gazcoronn's three ſhilings from = pocket, violently, without bv 
her conſent, and- againſt her will. of 
Taz Courr told the Jury, That the queſtion . 
under all the circumſtances of the caſe was, whether J 
this handcuffing and carrying away in the coach, P! 
againſt the power and without the conſent of the = * 
1 | proſecutrix, and when ſhe intreated not to be taken , 
: = 5 away, were means uſed by the priſoner to get her 1 
1 7 into his power and under his controul, with a felo- 
| . | nious intent to take away her money; that to con- tl 
A ſtitute a felony of any kind, the mind muſt be 5 
; A guilty; and that they muſt therefore, draw their hi 
= . concluſion of the guilt or innocence of the pri- 4 
. ſoner from the intention which exiſted in his mind 4 
} 4 at the time he took the money ; that to commit the ſt 
j 9 | crime of robbery, it was not neceſlary that the vio- ſe 
q. lence uſed to obtain the property ſhould be by the A 
Y | : common and uſual modes, of putting a piſtol to 5 
5 the head or a dagger to the breaſt, for that a vio- 2 
j | lence, though uſed under a colourable and ſpecious 
; E | pretence of law or of doing juſtice, was ſufficient it J 
1 | | the real intention was to rob; that if a man go to a : : 
3h houſe under pretence of having a ſearch warrant, l 
8 or of being authoriſed to make a diſtreſs, and by { 
* theſe means obtain admittance, it is, if done in the 8 
| | night time, a ſufficient breaking and entering to [7 
* conſtitute burglary, or, if done in the day time, Ui 
in houſe-breaking; ſo, alſo, to obtain money by means $ 
of a threat, to accuſe another of having committed 
| 7 an unnatural crime, is held to be. obtaining money 
i buy ſuch a degree of terror as will conſtitute the 
f l crime of robbery ; that in the preſent caſe the pro- 
| J ſecutrixs 
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ſecutrix's aſſent, given after the money was taken, 


319 
1783. 


that the prifoner ſhould keep it if he would take her 


back with him, would not alter the naturg of the 
offence, provided the original taking was a felonious 
taking againſt her will and conſent. 
Judge left it with the Jury to conſider, whether the 


priſoner took the money from the proſecutrix with a 
felonious intent, putting, her in a ſtate of incapacity 


to make any defence when he thought proper to in- 
vade her property. a 

TnE Jury found that the priſoner, when he forced 
the proſecutrix into the coach, had a felonious in- 
tent of getting whatever money ſhe might chance to 
have in her pocket; that he had made uſe of the 
violence with the handkerchief as a means of pre- 
venting her reſiſtance ; 
ſtate in which the was not capable of defending her- 


ſelf, by handcuffing her to another priſoner, under a 


pretence of carrying them more ſafely to priſon, 
was only a colourable mcans of putting his felonious 
intention into execution. | 

Tuts caſe was referred to the conſider ation of the 
Jupcts; and in February Seſſion 1784, Mr. Juſtice 
Ajhhurſt delivered it as their unanimous opinion, 
That as it was found by the verdict, that the pri- 
loner had an original intention to take the money, 
and had made ute of violence, though under tire 
ſanction and pretence of law, for the purpoſe of ob- 
taining it, the offence he had committed was clearly 
a robbery. | 


The 


And the learned 


and that putting her into a 


ASCOIGNE? 8 
Cass. 


50 CASES IN CROWN LAW. 


1783. 


Ce 134. The KING a gait SAxvEL WILSON. 


To make a Ar the Old Bailey in Ocober Seffion 1783, 


2 8 Samuel IV ſon was tried before Mg. BARON Er RE, 


ſmooth ſhil- for that he on the 20th September preceding, one 


a — * piece of falſe, feigned, and counterfeit money and 


original im- coin to the likeneſs and ſimilitude to the good, le- 
preſſion on 
NN gal, and current coin of this realm called A $41t- 


n NG, falſely and deceitfully, feloniouſly and trai- 
counterfeit- torduſly, did forge, counterfeit, and coin, againſt 


ing to the the duty of his allegiance, and againſt the ſtatute 


likeneſs and 
ſimilitude of in fuch caſe made and provided. 


— The priſoner had taken a houſe in Tennis-court, 


current coin in the Middle-row, in Holborn, and hired a man of 


f th 
1 5 2 the name of Joſeph Rowe, a journeyman braſs- 


ling. founder, at ſo much a week, for the expreſs pur- 
e poſe of coining ſhillings. The police officers hav- 


War 5 ing received information of this proceeding, went 
Po to the houſe, and not finding either Wilſon or his 
man at home, opened the door with a key they 

had previouſly furniſhed themſelves with for that 


purpoſe ; and on going in diſcovered in different 


parts of the premiſes, white roll metal, cecil, a 
cutting preſs, a rounding engine, emery paper, 
Cork, and a variety of other materials uſed by 
eoiners, together with ſeveral ſhillings in an im- 
perfect ſtate, and fifty-four ſhillings completely 
finiſhed ; but there was no preſs, die, ſtamp-mould, 
or other inſtrument by which the likeneſs and ſimili- 
tude of the uſual figures on the head or the tail ſide of 
a Tower coined ſhilling could be made; and the ſhil- 
lings produced in evidence were quite ſmooth, with- 
out the ſmalleſt veſtige of either head or tail, and 


without 
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without any reſemblance of the ſhillings in circula- 1783. 
tion except their. colours, ſize, and ſhape : But the 
maſter of the Mint proved that they were bad, that Ax“ 


783 | a ARE : CasE. b a 
> is, not Tower-coined ſhillings; adding, that they 1 
on. vere very like thoſe ſillings the impreſſion on | 
SF which had been worn away. by time, and that there- if 
le fore perſons who had leſs {kill than himſelf in de- 1 
| tefting their being bad, would very probably take 1 
11 L- | ; | 1 5 1 
ho them as and for good and legally coined ſhillings. 9 
: Taz priſoner's Counſel objected that the evidence mY 
unſt i | 3 in ; my 
bath did not prove the indictment, for that theſe ſhil- 1 
lings could not be ſaid to have been counterfeited 1 
to the likeneſs and ſimilitude of the good and legal Mi 
urt, f net ny 
10 coin of the realm; the ſmooth ſhillings, to the bi 
ne likeneſs and ſimilitude of which the preſent ſhillings 1 
3 were made, not being of themſelves, though cur- . 
a rent, any way reſembling the real coin of the realm. oh 
Bor THE CourT were of opinion, that a blank i 
vent 3 | 8 3 | 
bi that is ſmoothed and made like a piece of legal | 
they coin, the impreſſion of which is worn out, and yet 
Wat ſuffered to remuin in circulation, is ſufficiently to 


the ſimilitude of the current coin of this realm to 
bring the counterfeiters and coiners of ſuch blanks 
vithin this ſtatute ; theſe blanks having ſome rea- 
ſonable likeneſs to that coin which "heck been de- 
faced by time and yet paſſes in circulation. 

Tun priſoner was found guilty, and received 
ſeutence of Death. 


v | The 


ports, x. & xi. 
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1788. . 
Gr 135 "= The K 1x againſt Goprxrv. 


2. Whether 1 December Seſſion 1783. This was 


the ware- 


houſe of a an indictment on the ſtatute 10 & 11 Will. 3. cap. 29 


Blackwell- for ſtealing a piece of woolten cloth, the property of 


Hall Factor 
is within the EDPW ARD Sarrurzn privately in his warehouſe. 


— Tux proſecutor was a Blackwell-Hall Factor, who 
3. c. 23. received his goods by bales or packages from the 
Foſter 73. manufacturing clothiers in the country, each piece 

of which was ſeparately tied up in brown paper, and 
See Barring- marked by numbers on the outſide. On receiving 
ton on the them into his warchouſe, they were ſometimes taken 


Statutes, p. 
487. and Mr. out of the bales immediately, but never out of the 


ee % Papers, and done up on ſhelves. Sometimes they 
Foſter's Re- continued in the bales till a cuſtomer called for ſuch 
articles as the papers contained. But no goods wert 
erer expoſed to ſale, by hanging them in the warehoule 
windows, or at the door; nor was the bulk of the 
pieces ever broke, or ſold by retail. They were fold 
entirely on commiſſion, ſometimes for home con- 
ſumption, and ſometimes for exportation. The door 
of the warehouſe ſometimes ſtood open; but in ge 
neral it was kept ſhut, and faſtened by a latch, but 
not ſo as to prevent its being 1 8 at pleaſure 0! 
either ſide. 

Tux CourT doubted Aber this could be con- 
ſidered ſuch a warehouſe as is within the intent and 
meaning of the ſtatute on which the indictment was 
founded. Thedoubt aroſe upon the report of Howard 
(1)Fotter,78. Caſe (1) at the Old Bailey in the year 1751, be 

fore L. C. B. Pax KER, Mr. J. FosrER, and Mr. 
Binch; in which the Court were of opinion, that 

- the word warehouſes, in the ſtatute, did not. mean 
mer 
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mere repoſitories for goods, but ſuch places where 1783. 
traders keep their- goods for ſale, in ihe nature of ————= 
ſhops. The preamble of the ſtatute alſo recites, that OR , 
the crime of ſtealing goods. privately out of /hops . 
and warehouſes, commitaly called hop-lifting, was 
of late years much increaſed, & c. 

Upox this doubt, and alſo becauſe there was no 
proof of the priſoner's having been ſeen in the ware- 
houſe, he was acquitted of the capital part of the 
charge. 


The kind  ogainf ren Cart 136. 
+ Wy BAILEY December Seſſion 1783. The pri- An acceſſary 
ſoner was indicted on the ſtatutes 3 Will. & Mary, 77 contro- 
vert the guilt 
c. 9. f. 4. and 5 Anne, c. 3. ſ. 5. as an acceſſary of the priu- 
after the fact, in receiving a quantity of flour, the 3 


property of n Peacock, knowing it to have been the record of 
ſtolen. his convic- 


tion. 
Ir appeared that two perſons, of the names of 


Gilbertſon and Mareham, who were ſervants to the 
proſecutor at the time the. felony was committed, 
had made a full and free confeſſion of the fact of 
tealing the flour from their maſter, and that Ware» 
ham had been convicted as a-prineipal in the felony, 
on the evidence of Gilbertſon, who had been ad- 
mitted an evidence for the Crown. 

Tux record of JVarcham's convittion was produced; 
but on the authority of Macdaniel's Caſe, in Fos- 
TER'S Reports, the CourT permitted the priſoner's 
Counſel to controvert the propriety of that convic- 
tion by vivd voce teſtimony ; and it in fact appeared, 

1 2 that 


324 
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1783, that the proſecutor had intruſted MWareham with the I fta: 
flour in ſuch a way as to make the converſion of it a MW an« 
x . * breach of truft only, and not a./elony. 


Tue priſoner was accordingly acquitted (a). 


The KixG againſt Bars, A 


C 
* Orp. BAILEY December Seſſion 1783. The pri- Ja 


What is 


ficient force 


to conſtitute peared that he had ſnatched the property from the e 


a highwa 
robbery. 


ſuf-ſoner was indicted for a highway robbery. It ay- 


hands of the proſecutor, as he was paſſing with it on 
his head by the end of an alley, but without ſpeak- IM «., 
ing to him, or ſtopping him, or in any way touch: 
ing his perſon. 

Tux Count thought that this violence was not 
ſuch a degree of violence as the law required to con- 
ſtitute the crime of robbery ; aud the priſoner was 
accordingly acquitted of the capital part of the 
charge, and found Guilty of the ſingle felony. . 

Ar the ſame Seſſion James Macauley was tried 
before Mr. JusTice WIILLEs, preſent Mr. Szs- 
JEAN T ADair, Recorder, for robbing £Zdward 
Thompſon, a boy of ten years of age, under circum- 


* —— 


(a) In February Seſſion 1784, Philip Profſer was indicted as an 
acceſſary before the fact, in procuring one Rothavell to counterfeit 
a half-penny. The record of RothavelPs conviction was produced; 


and it was admitted by Mr. Juſtice Gould, upon the authority of 0 
Foſter, that the record of the conviction of the principal was not 

concluſive evidence of the felony againſt the acceſſary, and that f 
he has a right to controvert the propriety of ſuch conviction; for 2 f 
record is only concluſive evidence againſt thoſe who are parties to | 


it ; but his . gave no poſitive opinion on the point. 
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ſtances preciſely ſimilar to thoſe above-mentioned, 1788. 
and the Court adopted the fame diſtinction (a). 


The KING againſt JAcoB ThomesoN. Cass 138. 


Ar the Old Bailey in December Seſſion, 1783, A confeſſion 
Jacob Thompſon was indicted before Mr. Baron —_— by 
HoTH AM, for ſtealing, on 20th Auguſt 1782, a bank 2 Unleſs you 
poſt bill of thirty pounds, in the dwelling-houſe of“ aloe tre | 


Preſcott, Grote, Culverden and Hollingſworth. © fadtory ac- 


&© count I will 
« take you before a Magiſtrate; or by ſaying, “Tell me where the things are 
« and I will be favourable to you,” cannot be given in evidence. 


(a) At the Old-Bailey January Seſſion 1790, Plunket Horner was 
tried before Ma. JusT1ce BuLLeR, preſent Ma. BARON Trome- 
50x, for a highway robbery on Frances, the wife of Robert Walls, 
and taking from her perſon, and againſt her will, one umbrella, 
of the value of three ſhillings, &c.—It appeared from the evi- 
dence, that he ſnatched it ſuddenly out of her hand, as ſhe was 
walking along the ſtreet.— The Covurr. It was held, about eighty 
years ago, in this Court, by very high authority, that the ſnatch- 
ing any thing unawares conſtituted a robbery ; but the law is now 
ſettled, that unleſs there is ſome ſtruggle to keep it, and it be 
forced from the hands of the owner, it is not. This ſpecies of 
larceny ſeems to form a middle caſe, between ftealing privately 
from the perſon, and a taking by force and violence.—See alſo 
Chicks Caſe in December Seſſion 1781, where the ſame diſtinction 
was adopted. But where a heayy dimaond pin, with a cork-ſcrew 
alk, twiſted very much in a lady's hair, which was cloſe frizzed, 
and ſtrongly craped, was ſnatched out, and part of the hair torn 
away with it, this was held a ſufficient degree of violence to con- 
ſitute the crime of robbery. Moore's Cafe, before Mr. Juſtice 
As anuks r, July Seſſion 1784. So alſo where an ear-ring was 
ſnatched from a lady's ear, and the ear torn through by the vio- 
lence. Lapier's Caſe, May Seſſion 1784. poſt. 


1 3 | - 7 TR 
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Tux priſoner was porter to Meſſrs. Preſcott and 
Co. m whoſe poſſeſſion the note was proved to be 
on the evening of the 19th Auguſt, 1792; and that 
on the enſuing morning it was milſed, together 


with the receiver's book in which it had been put, 


with other bills for the purpoſe of being received, 
The book was found under a bureau bedſtead 
in the ſhop, but this bill and another were miſſing 
out of it, and the payment of it was ſtopped at 
the Bank, In the month of September following 
the priſoner, on whom no ſuſpicion of having taken 
this note had fallen, was turned away ; and on the 


lith Auguſt 1783, he offered this note to a Mr. 
Lang, a Hoſier at Vells in Somerſetſpire, and after 


indorſing it in the name of Charles King, received 
from Mr. Lang a bill for twenty pounds, drawn by 


him, payable to a Mr. Lloyd in Wells, on Mr. 


Pope, the hoſier in Penchurch-Street, and ten 
pounds in caſh. On the bank bill being preſented 
to the Bank for payment it was traced to the hand 


of Mr. Lang, by whoſe deſcription of the perſon 
from whom he had received it, the prifoner was 


apprehended in the month of October following, at 
Br idgew ater, by My. Cole, the Receiver-General 
for the county. On firſt meeting with him Mr. 


— 


Cole aſked him if his name was not 7. hompſon ? to 


which he replied in the affirmative : My. Cole then 


took him to his houſe, ſhewed him the bill that Lang 
had given him, and aſked him if the name indorſed 
thereon was not his hand-writing! ? to which he 


anſwered, that © it was:” but on being queſtioned 
how he had got that bilt into his potletlion, he 
appeared very confuſed—offered to give Mir. Cole 
twenty pounds for it - preſſed him very much to ac- 

cept 
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cept the offer, and told a tale of his having received 1788. 


it from a man of the name. of King, as he was tra- 
relling between Bridgewater and Briſtol ; on which 
Mr. Cole ſaid, * This ſtory is very unlikely ; 


Peter Lang denies his having ever put his name 
and Lloyd ſays he never did; and 


«* to the bill; 
« unleſs os give me a more ſntisfaftory account I 
« ſhall tuke you before a Magiſtrate.” 
the priſoner replied, * ** IWhy then, Sir, if. you will 
« keep a ſecret I will tell you the whole buſineſs ;" 


and then made a full confeſſion that he had ſtolen | 


the bank poſt-bill from the receiver's book. _ | 


Tux Counſel for the priſoner ſubmitted. to the. 


Court that this amounted to 4 threat to take the 
priſoner into cuſtody unleſs he would make a con- 
feſſion, and therefore whatever it was that he ſaid 
afterwards, could not be given in evidence; but 
that, if it was not conſidered as @ threat, it was 
certainly a promiſe, by implication, and indirectly, 
that if he did give a more ſatisfactory account he 
ſhould not be taken before a Magiſtrate, and that 
this meals of obtaining a confeflion rendered ſuch 
confeſſion equally hs. 

Tur Counſel for the Crown contended, that it 
was neither @ threat to take him into cuſtody, nor 
a promiſe not to proſecute ; but was merely a Teque/? 
made of him to diſcloſe what he might know of 
the tranſaction, and could not poſſihly have any 
improper influence on his mind ſo as to induce him 
to ſay that which was not true for the ſake of per- 


Taz Count. It is e to be too 


careful upon this fubject: This ſcarcely amounts to 


a threat, but it is certainly a ſtrong invitation to 


y 4 him 


To which | 


Tuourson' | 


Cass. 
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17 83. him to confeſs, and the manner in which it ſeems 
to have been expreſſed renders it more efficacions, 
 Tromyson's , : 
Cazxe. The priſoner was hardly a free agent at the time. 
Suppoſe Mr. Cole had ſaid to him, I can hang 
„you; you had better confeſs: if you do not [ 
_ © ſhall carry you before a Magiſtrate :” it is cer- 


ftances could not have been received in evidence ; 
but he only ſaid, ** Unleſs you give me a more ſa- 
«. tisfactory account I ſhall take you before a Ma- 
«© giſtrate.” Now, what was the underſtanding of 
- the priſoner's mind upon hearing theſe expreſſions ? 
Why, his anſwer explains what he conceived to be 


* then, Sir,” that is, ſince you will otherwiſe: carry 
me before a Magiſtrate, * if you will keep a fecret, 
„I will tell you the whole buſitieſs;” and immedi- 
ately makes the deſired: confeſſion. I muft acknow- 
ledge, that I do not like:toadmit. confeſſions, unleſs 
they appear to have been made voluntarily, and with- 
: out any inducement. : Too great a chaſtity cannot 
be preſerved on this ſubject; and I am of opinion, 
that under the preſent circumſtances the priſoner's 
"confeſlon, if it was one, ought not to be received. 
ITE priſoner was acquitted (a). 


—— — 


In 
* 2 ä 9 


(a) At the Old Bailey, in February Seſſion 1764 ths Cas, 
was indicted for ſtealing, on the 4th of the ſame month, an iron 
bar, the property of Edward Meux, Eſq. It was the bar of a win- 

| dow belonging to a public-houſe in High- ſtreet, Bloomibury, and 
the priſoner, on pretence of drinking a Pint of beer, contrived to 
take it away. On going the enſuing” evening to the ſame houfe, 
the publican, ſuſpecting that he Wis the perion who had Roſen the 
ay =o bar, 


— 


tain, that a confeſſion made under ſuch circum- 


their meaning; for he immediately replied, © Why 
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cen; rede e 
The Kine again Perus. Cann 139. 


9 J apuary Solon, 1 784. 5 his was A 3 of 


petty larcenies 
an indictment on the ſtatute of 12 Anue, c. 7. for nnot be 


ſtealing to the amount of wa Millings in a dwelling: added to- 


| : gether ſoas 
houſe. | 5 J : -- to conſtitute 


Tux priſoner was ſervnnt to the cn ande- una, 
had at different times purloined his.. maſter's pro: of grand lar- 


perty to a very conſiderable amount; but at did. not ans wg 


appear that he had ever taken to the amount of capital offence. 
forty ſhillings at any one particular time.. * ** graund. 24. 
Ir was held by the Court, that property ſtolen _ 101. 
eb. 729. 
muſt not only be in the whole of ſuch a value as the 1 Hale, 531 
law requires to conſtitute a capital offence, but that Hawk. 145. 
it muſt be ſtolen to that amount at one and the | 
ſame time; for the ſeveral values of different por- ne law of 
tions of property, which have been ſtolen at diffe- this caſe was 
rent times, cannot be added together. for the pur- Mr. J. K. 
poſe of making the offence capital, they being | in han in 


fact different and independent acts of ſtealing. A ley ng FG 


number of petty lareenies cannot be combined ſo kar = _— 
| 7 e 


＋— — 2 — th —_— 
— 2» W — 


— 


bar, ſent for a conſtable, by whom, on the charge given, he was 
taken to the watch-houſe, where he remained all night. On the 
next morning the conſtable, as he was taking him to the Magiſ- 
trate's called with him at the publican's houſe, and in the conver- 
ſation which took place, the pnblican ſaid, I am in great diſtreſs 
'* about my irons; i gon æbill tell me awhere they are, I will be 
« favourable to you;”” in conſequence of which the priſoner con- 
ſeſſed that he had taken the property, and told him where it was; 
but there being no other evidence, Ma. JusTice GovuLD told the 
jury they muſt acquit the priſoner ; ; for that the /lighteft hopes of 
mercy held out to a priſoner to induce him to diſcloſe the fact, 
was ſufficient to inyalidate 3 confeflion. | 
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1784. as to conſtitute grand larceny; - nor can any num- 


Dara ber of grand larcenies be added together fo as 5 to 
Cas. conſtitute a capital /offence. 


- 


** - | — 


Car 140. The Kivs againſt Alexis. 


To obtain a 


pill of en- . the Old-Bailey January Seſlion 1784, Toda 


change from Henry | Aickles was tried before Mu. Justicy 
an indorſee, 


under a pre- HEATH, prefent Mar. JusTIce A8unvuRsT, for 


tence of ſtealing a bill of exchange, value one hundred 
getting it 


diſcounted, Pounds the property of Samuel Edwards. 


is felony, if : . 8 ; 
the Jury find Taz following facts appeared in evidence: 


that the in- Man. Epwarnrs withing to get his own note of 
dorſee did 1 £ 2 f - . - | 
not intend to hand diſcounted, had made application to ſeveral 


_ the bill perſons in the diſcounting line of buſineſs for. that 
in the pri- | 


ſoner's poſ- purpoſe. A few days afterwards the priſoner, a total 


ſeſſion with- ſtranger to Mr. Edeards, left an addreſs at his 
out the mo- 


ney, and that lodgings while he was from home, Mr. H. No. 21, 


he undertook 


ions is." Crreat Pulteney-ſtreet, from fir to ſeven in ou 


with a pre- evening, or from eleven till twelve in the morning.” 


— In conſequence of this addrefs, Mr. Edwards the 


convertits next morning called upon the priſoner in Pulteney- 

produce to 

his own uſe, ſtreet ; and a converſation upon the ſubject of 
money tranſactions taking place between them, the 
prifoner told Mr. Edwards that lie was in the di- 
counting line, and would, whenever he choſe, dif- 
count a bill for him at the uſual premium of 21 
per cent. agency, provided it was drawn upon and 
accepted by a perſon of known eredit and reſponſi- 
bility. About three weeks after this interview, Mr. 
Eduards again called upon the priſoner; but not 
finding him at home, he ſent his elerk, Mr. Croculi 
| the 
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the next day to enquire whether he would diſcount 
a bill of 1007. accepted by Mr. Richard Wells, of 
Cornhill ; and to requeſt that he would call in 
the City, that he might be fully ſatisfied of its va- 
lidity. The priſoner returned with Mr. Crewall to 
the houſe of Mr. Richard Wells, in Cornhill ; where 
he was ſhewn into a room to Mr. Edwards, who 
aſked him the terms upon which he would diſcount a 
bill for 1007. provided he approved of it. The pri- 
ſoner replied, © Two and a half per cent. agency, 
«exclufive of the legal intereſt for two months.” 
Mr. Edwards immediately delivered the bill deſcribed 
in the indictment into the hands of the priſoner, and 


referred him to Mr. Richard Wells, the acceptor of 


it, who was then preſent, to ſatisfy himſelf that it 
was a genuine acceptance. Mr. Wells ſaid, the 
acceptance was his hand-writing. The priſoner, 
addrefling himſelf to Mr. Edwards, ſaid, ** Sir, if 
* you will go with me to the Weſt end of the town, 
„% Pulteney-ſtreet, I will give you the caſh.” 
Mr. Edwards replied, ** TI cannot conveniently go 
** with you myſelf, but Mr. Crovall ſhall attend you, 
and pay you the 258. agency, and the diſcount, on 
receiving the hundred pounds.” On their depar- 


ture Mr. Edwards whiſpered his clerk not to leave 
the priſoner without receiving the money, nor to 


loſe ſight of him; promiſing to follow them in half 
an hour. - The peidener and Mr. Crozall accordingly 
proceeded together to the priſoner's lodgings in 
Pulteney-ſtreet. When they arrived, the priſoner 
ſhewed Mr. Crozall into the parlour, and deſired 
him to wait while he fetched the money; ſaying, 


It is only about three fireets off, and I ſhall be 


Mr. Cron 


* back again in a quarter of an hour,” 
No DD RET EE © * Fo | all 
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all however followed him down Pulteney-ſtreet, but 


in turning the. corner of 'Brewer-ſtreet loſt ſight of 
him. He, walked backwards and forwards in the 
ſtreet for a length, of time, in hope of ſeeing him 
return; but without ſucceſs. During this interval 
Mr. Edwards, who: had previouſly called at the pri- 
ſoner's lodgings, came up to Croxall, and they re- 
turned together to the priſoner's lodgings, where they 
waited three days and three nights in a vain expecta- 
tion of the priſoner's return. On the Saturday fol- 
lowing, however, Mr. Edwards apprehended him at 
the houſe of a lady in Margaret-ſtreet, where he had 
that day dined. | He expreſſed his ſorrow for what had 


happened; made ſeveral apologies for his miſconduct; 


and promiſed to return the bill; but he was carried 
before a Magiſtrate, who committed him on fi 
e picion of. being @ common Cheat.” It was proved 
that the bill had been ſeen a few days before the 


trial, in a ſtate of negociation in the hands of a 


Mr. Smith, and that a ſubpena duces tecum had 


Mr. Silveſter. 


Mr. Fielding. 


been ſerved upon him; but he did not . nor 
was the bill produced in evidence. 

Tux Counſel for the priſoner ſubmitted two points 
to the conſideration of the Court: FIRST, That the 
bill itſelf ought to have been produced in evidence. 
SECONDLY, That the facts, admitting them to be 


Strange, 1270 true, do not amount to felony. 


Dr. Parnel's 


Caſe. 


Tux FIRST Pol x r. The bill is ates to be in 
. == and it is incumbent on the proſecutor to 
produce it. He might have taken proper meaſures 
for this purpoſe before he had proceeded to trial. If 
the bill had been loſt or deſtroyed, parole teſtimony 

might perhaps have been admiſſible; but it is a clear 


Fare ſettled principle of law, that parole teſtimony 


cannot be given of any exiſting v written inſtrument. 


SECOND 
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but | SxconDd PoinT. To ſatisfy the definition of 1784. 
t of larceny, as it appears in the works of the moſt dit. 

the tingutſhed writers upon Crown Law, the property Adana) 
him muſt be taken from the poſ/efron of another. The 

val taking of the property itſelf, after it is once ſepa- 

pri- rated from the legal poſſeſſion of its original, pro- 

re- prietor, can never become a ſubject capable of 

they ſupporting the allegation of larceny, eſpecially if 

ecta- that ſeparation be unaccompanied by thoſe ingre- 

fol- dients which furniſh the idea of a felonious inten- 

n at tion. The juriſprudence of the country has adopted 

had 2 diſtinction between thoſe actions which are com- 

had mitted animo furandi, and thoſe which are the con- 

uct; ſequence of artful contrivance; and on this diſ- 

fried tinction depends the great difference between felony 

, and fraud. The criterion of a felonious intention is 

oved where the act of taking is accompanied by ſuch 

the circumſtances as plainly import it to have been by 

of a conſtraint, and againſt the inclination of the owner. [OR Bk. 
had Furtum eſt tractatio rei aliene fruudulenta anima 
nor furandi IxvITO illo cujus res Ula fuerit; but 

where the mind of the owner is beguiled by the 

dints means of ſome deceitful practice, and under the 
t the influence of that deceit he conſents, foolithly per- 
ce. haps but voluntarily, to part with his property, it is 

o be evidence of a fraudulent intention; but whether, 

in this caſe, the property accompanies the delivery 

e in or not, it will be impoſſible to build upon ſuch a 
r to foundation the notion of larceny, which requires 
ſures that the goods ſhall be obtained againſt the owner's 17 Hen. 8. 
If conſent. In the preſent caſe, there is ſcarcely evi- 92 lon, 1 
nony dence even of an intended fraud, much leſs any 
clear badge of felony. The priſoner, it is true, firſt in- 
nony troduced himſelf to the 8 of Mr. Ed- 
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wards, under a pretence of being able to diſcount 
= his note, or to get it diſcounted ; for the eircam- 


ſtance of his requiring a premium for his trouble, 


implies that he was not to diſcount it himſelf, and 
it was perfectly immaterial to Mr. Edwards by 
Which of theſe means he was to be furniſhed with 
the money; but whatever might have been his in- 
tention at that time, it was never carried into effect. 
Almoſt a month afterwards, the proſecutor makes 
an application to the prifoner for his aſſiſtance, and 


voluntarily delivers the bill mto his hands, upon a 


truſt that he was to receive the money for it. This 


voluntary delivery gave to the priſoner a free and 
unreſtrained power over it, and enabled him to part 
with it to any perſon he pleaſed ; and however the 
non- performance of his promiſe to difcount it may be 
confirued a breach of truſt, or violation of the 
confidence repoſed in him, it excludes every legal 
idea of felony. A felonious intention muſt have a 
certain commencement, evidenced by ſome overt 
act denoting that intention; but there is nothing in 
this caſe from which it is poſſible to diſcover the 
point at which felony begins. The poſſeſſion of the 
note cannot be felony ; for he received it by volun- 
tary delivery from the proſecutor. Carrying it 


home to his lodgings cannot be felony ; for to that 


act the proſecutor conſented. Going out to get it 
diſcounted cannot be felony; for that act was per- 


mitted and aſſented to by Mr. Crorall. The getting 


it diſcounted cannot be felony; for that was the pro- 


miſe which the profecutor relied upon the priſoner 


to perform. Nor can his neglecting to rethrn either 
the money or the bill be conſidered as felony : for, 
admitting that he did in fact receive the money, the 


ä 


hands of Mr. 


CASES IN CROWN LAWò. 


ſubſequent converſion of it, preſſed perhaps by the 
importunity of ſome other creditor, cannot be fe- 
lony; as it was never in the proſecutor's poſſeſſiun, 
and therefore cannot be ſaid to have been taken from 


| him. Lord Dyer, page's. fays, If a man deliver 


an obligation to another to receive the money due 
upon it, and he receives the money upon it, and 
« oveth away therewith, or doth. convert it to his 
„ own uſe, it is not felony, 
« deliver wares or cattle to another to fell, and = 
* ſelleth them and runs away with the money.“ 

And Sir William Staund{orde, a very accurate writer 
upon Crown Law, is of opinion, that if a man de- 
* liver to another a bag of money, for the purpoſe 
of paying it to a creditor, or of purchaſing any 
particular article, and he goes away with it, it is 
not felony, eo que il eſt hors de poſfe{/ron.” Lonp 
Hare alſo ſays, that if 4. come to B. and by a 
* falſe meſſage. or token receive money of him and 
* carry it away, it is no felony, but a cheat, pu- 


** niſhable by indictment. at common law, or upon 


«© the ſtatute 33 Hen. 8. c. 1.” 


Tusk ohjections were anſwered by Counſel on Mr. Garrow. 


the part of the Crown. 
FIRST Pol xtr. 


ſubpena to produce it; and as he has refuſed to 
comply, parole teſtimony may be given of-1ts con- 
tents, If it had been in the priſoner's poſſeſſion, 
the next beſt evidence to the bill itſelf would have 
been admiſſible; for as a priſoner cannot be com- 
pelled, of even legally required, to produce any evi- 


dence which may operate againſt himſelf, the next 


beſt evidence which it is in che power of a proſe- 
4 cutor 


So alſo if a perſon 
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cutor to deen is always admitted; and in the 


preſent caſe, the poſſeſſion of Mr. Smith is to be 
conſidered as the poſſeſſion of the priſoner. The 
principle therefore, that parole teſtimony cannot be 
given of a written inſtrument, unleſs there is a 
ſtrong preſumption previouſly raiſed of its being 
loſt or deſtroyed, is not univerſal and without ex· 
ception (a). | N 

SECOND 


1 eq he TY 
* 


* 


(a) On the trial of an information in the Exchequer, before 
Ma. BaRON Eyre, in December, 1772, againſt one Le Merchand, 
on 7 Geo. 1. c. 21. for importing tea directly into Guernſey, it 
appeared that the defendant had written ſeveral original letters to 
one Channon, a witneſs on the trial. Channon became a bankrupt, 
but theſe letters were proved to have come again into the defen- 
dant's poſſeſſion, by virtue of an order of the Court of Chan- 
cery, to deliver to him all letters and papers ſeized under Channor's 
commiſſion. 'The Solicitor of the Exciſe, however, had con- 
trived to take copies of them whilſt they were in the hands of the 
clerk of the commiſſion. Notice had been given to the defendant 
to produce be original letters, which he refuſed to do. The At- 
torney General therefore offered to read the copies in evidence. It 
was objected, that being a criminal proſecution, the defendant was 
not bound by the notice to produce evidence againſt himſelf; and 
therefore the copies could not be read in evidence againſt him. 
Ms. Baron Eyre thought there was no difference in this point 


between civil and criminal caſes, and he admitted the copies in | 


evidence; not on the idea of the defendant's having, after notice, 
refuſed to produce the originals, but becauſe they were the beſt 
evidence which the nature of the caſe would admit of, or that 
was in the power of the party producing them to give. The 
verdict turned entirely upon this evidence, and the Jury found for 
the Crown. On argument for a new trial, the Court diſcharged 


the rule, and confirmed the principles upon which the evidence 
had been admitted.—In Layers Caſe, 6 St. Trials, 229. for high 


treaſon, it was proved that he had ſhewn a witneſs the paper, 
Partly doubled up, which contained the treaſonable matter, and 
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\S#6coND Pofxr. I am not diſpoſed to contro- 


felonious taking of the property from the pofſeſton of 
the proprietor, and on that admiſſion I am perfectly 
contented to argue the law of this caſe; for I am 
warranted by a ſeries of uncontroverted deciſions in 
faying, that the bill in queſtion was, to the moment 
of its converſion, not in the legal poſſeſſion of the 
priſoner, but of Mr. Edwards. I acknowledge that 
it is highly important to the juriſprudence of the 
country, that the legal diftinttion between fraud 
and felony ſhould be preſerved ; but it would bring 


a contempt on the juſtice of the nation, to ſuffer its 


laws to be evaded by ſuch little contrivances as the 


then immediately put it into his pocket; and the witneſs was per- 
mitted to give parole teſtimony of that part of the contents of the 
paper which he had ſeen.—At O. B. Sept. Seſſ. 1784, Colonel Gor- 
den was tried for the murder of L. C. Thomas in a duel. The 
letter from C. Gordon containing the challenge was carried by his 
ſervant, and delivered to the ſervant of C. Thomas. Col. Thomas's 
ſervant brought a letter in anſwer back, and delivered it to Col. 
Gordon's ſervant ; but it did not appear that the letter was in fa# ever 
delivered to Col. Gordon himſelf; yet Ma. BARON Evyxs admitted 
an atteſted copy of it to be read againſt the priſoner ; and left it with 


the Jury as legal evidence, if they were of opinion that the ori- 


Zinal had ever reached the priſoner's hands. Mr. Baron Hotham 
concurred; but Mr. Juſtice Gould thought that poſitive proof ought 
to have been given, that zhe original had come into the priſoner's 
poſſeſſion, and cited Francis's Caſe, 6. St. Trials. It was alſo de- 


cided in the King's Bench, in Eafter Term 1789, upon the au- 


thority of Le Merchang's Caſe, that in penal actions, notice to pro- 
duce papers ſerved on the Agent or Attorney of the defendant is 
ſufficient, and need not be ſerved on the defendant himſelf. 
Cales v. Winter, 3 Term Rep. 306. ; = 
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vert the deſmition which has been given of the 
nature of larceny. I admit that there muſt be a 
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page 108, 
Caſe 52. 


(2) Ante, 


page 273» 
Cale 116. 


(3) Ante, 


Page 253, 
Cale 105 x 
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priſoner made uſe of to obtain the bill. A man 
goes to Smithficld-market and ,cheapens a horſe, 
which the owner delivers to him for the purpoſe of 
trying his paces. Upon this occation the common 
underſtandings of mankind would perhaps decide 
that the atual paſlelfion of the owner was deter- 
mined and gone by the delivery; but in the con- 
templation of law, if it ſhall afterwards appear that 


the poſſeſſion was obtained with intent to ſteal it, 


the delivery, will not alter the legal poſleſſion. The 


cafe of Sharpleſs (1), about nine years ago at this 
place will confirm the doctrine for which J contend. 


Sharpleſs went to the ſhop of a hoſier, and ordered 


a quantity of goods to be ſent to his lodgings. 
The hoſier with proper caution ordered the ſervant 


not to leave the goods without the money. Sharp- 
leſs, however, coutrived to ſend back the ſervant 
and keep the goods, which he afterwards converted 
to his own uſe; and the Jo pas determined that 
this was a felonious taking. The ſame principle is, 
if poſſible, more ſtrongly recognized in two caſes 
determined very recently. FirsT, the King v. Patch 
(2). A man drops a ring, and, on pretence of 
dividing its produce with ſome by-ſtander, picks it 
up, and then delivers it to the perſon he intends to 
defraud, taking as a ſecurity: for his proportion of 


its value, a watch, or a cloak, or any other thing, 


which he converts to his own uſe. Here there is 


ſomething given for the thing ſtolen, and this has 


frequently been determined to be felony ; and yet 


after the watch or cloak are delivered, it is impol- 


ſible to ſay that the actual poſſeſſion is not changed. 
The ſecond cafe is the King v. Pears (3), which a 
very ſhort time ſince received the ſolemn determi- 
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this Court has with great wiſdom held, 
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nation of all the Jupcts of England. A man hires 
a horſe on pretence of taking a diſtant journey into 
Efſex. In point of fact he never takes ſuch a jour- 
ney, but ſells the horſe: this is determined to be 
felony. But I have troubled the Court with more 
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caſes than it is neceſſary to cite, in ſupport of ſo . 


clear a poſition; and I ſhall therefore only ſtate one 
in anſwer to the: obſervations which have 
been made, to prove that the poſſeſſion was parted 
with when the note was delivered. A man goes to a 
public-houſe, and orders a pot of beer and change 
for a guinea to be ſent to the houſe of Mr. Sites; 
and when it is brought, he ſends the ſervant back 
on ſome pretence, takes the change and goes off. 
Had the publican who remained in the bar of his 
houſe any more controul over, or actual poſſeſſion of 
his money, than any man who hears me? And yet 
that this 
taking is felony (4) But it is aſked, At what pre- 
ciſe period of time the felony in the preſent caſe can 
be ſaid to have commenced ? I anſwer, Preciſely at 
the ſame period of time at which it commenced in 
the caſes I have cited. In Pare's Caſe, it com- 


* 


1 In the 3 of Ann Arkinen, in December Seſſ. 1778, before 
Mr. Juſtice Willes, and Mr. Baron Hotham, the priſoner obtained 
ten guineas on pretence of getting them changed into half-guineas, 
and never returned them: and ſhe was found guilty. Se guære, 
if the caſe was not ſaved?—In the caſe of Cath. Colman, June 
Sefl. 1785, the priſoner went to a public-houſe, and ſaid ſhe came 


from a Mrs. Cook, a neighbour, who would be much obliged if 


the publican would let her have half-a-guinea”s worth of filver, 

and that ſhe would ſend the half guinea. She got the filver and 

never returned; and this was held no felony, 
_ 2 2 


menced 


Alesrzs“ 


— ' 5 e * FR. 3. rey. ot a es 2 n 74 pF - 7 =? gh — 
, — > "bo * — 22 * . Ao - 7A * 33 5 > ng 7 3 <A W 
3 3 2 — nr . * e N 

— 2 — 11 . Sper oc, SEL r 


Xt. — - 
* = 4 - 
* - — 


x95 
Az 1 
RW 
A874 
1 
1 
' 250] Y 
5 051 
2.9 
1 
1 
"CE 4 
L218 
. ti 
2 1 
21} 
1 
F 
i 
=_ 
A. 
+ 
— 
3 
498 
N 
8 
7 
by 4 * 
1 
4 
* 
4 
. 
i 
nt 
1 
5 
* L 
4 \ 
+ 
$ 
"Ea . 
{1 
1 
4 
1 
1 
7 
4 
F 
$24 
28 
* 
5 
* * 
N 
it 
bt : 
X 0 
1 
KI! q ? 
1 
4 [+ 
4230 
2» ih 
= | 
1 
5 
x 1 by 1 
ws 
9 
52 
'F 2 
2 
. 75 
by 
ww 


— — 
LM: 


1 


Cas. | 
ſoner got the note into his hand, with a felonious 


Ca8Es IN. c LAW. 
menced the ſtant i which he put his foot in the 


ſtirrup with an intent to ſteal the horſe : ſo here the 


felony commenced at the inſtant in which the pri- 


intent to convert it to his own uſe. 
Tux Cour left the caſe. with the Jury to con- 


ſider, firſt, Whether they thought the priſoner had 


a preconcerted deſign to get the note into his poſ- 
ſeſſion, - with an intent to. ſteal it? and, ſecondly, 
Whether the proſecutor intended to part with the 
note to the priſoner, without having the ory 
paid before he parted with it ? | 

Tux Juny found the affirmative of the firſt quel- 
tion, and the negative of the ſecond ; and con- 
cluded that the priſoner was therefore Gui LT x. 

Tux judgment, however, was reſpited, and the 
following queſtions referred to the conſideration of 
the TWELVE JuUDGEs. _ 

Firsr, Whether, as the bill i in 8 had not 
been produced, the parole teſtimony, which had 


been given concerning it, was legally received? 


SECONDLY, Whether the priſoner was guilty of 
Flor, under all the cireumſtances of this caſe ? 

Tur Jupcrs: met at Serjeant's-Inn Hall to con- 
ſider of this caſe; and they were unanimouſly of 
opinion, 'That the parole teſtimony had been pro- 
perly received ; and as the Jury had found a pre- 
concerted deſign in the priloner to ſteal the note, 
he had been legally convicted of felony. 


Ix the July Seſſion following, he received ſen- 


tence to be tranſported to America, for the term of 
ſeven years. In March 1785, however, he re: 
ceived the Royal pardon, on condition of tranſport- 


ing himſelf beyond the. ſeas, within fourteen days 


3 : from 


from 


from the day of his diſcharge, and giving ſecurity 1784. 


proſecutor's coachman had hung up in the ſtables, 10 K 11 
while he went into the houſe to receive bis wages. 


man's livery great- coat could be conſidered as any Mod Rep. 
part of the proper or uſual furniture of a ſtable ; 35: and 
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to the ſatisfaction of the Rzeorptr ſo-to do; and 2 
having given ſuch ſecurity, he was diſcharged from Cask. 
Newgate ow the 14th March 1785, by virtue of the 
REecoRDER's warrant ; but on the 26th May fol- 

lowing, he was appreliended at Illington, and in- (ihvide pol. 
dicted for being found at large W 1 lawful 5 Sell. 


1785. 
cauſe (1). | | wud 
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Old. BAILEY February Seſſion 1784, "the pri- S. Whether 
ſoner was indicted on the ſtatute 10 & 11 Will. 8. a corn 


livery great- 
c. 23. for ſealing a cloth coat called a Box- Coax. coat gan de 
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conſideręd as i 
the property of Samuel Hayes, Eh. pr ivily in his — bold, ] 
ſtable. | ok 2 to a ta 1 

: within the 


IT appeared to be a livery g great- coat, which the meaning of 


Will. 3. c. 23. 


Foſter 79. | 
Tue ſtatute upon which the indictment was | - 
| | 


founded, excludes all -perſons from the benefit of 
clergy, who ſhall in any * ſhop, warehouſe, coach- 
** houſe, or ſtable, _ privately. and feloniouſly ſteal 
any goods, wares, or merchandizes, of the value 
* of five ſhillings.” But it has been uniformly held, 
that the goods ſtolen muſt be ſuch as are proper to, 
and uſually kept in, the reſpective places which the 
Act deſcribes. 


TuE CovukrT therefore doubted, W hether a canal Seean —_— 
mous caſe, 3. 


—_ T_T — a 64 
- — . — IE 
8 ee Be plc, "Se 
2 pins 


Poſt, pa 
which ſeems only to include bridles, ſaddles, horſe- es 


28 cloths, 
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1784. cloths, and ſuch other articles as are neceffary: or 
uſeful: therein. Upon this doubt the priſoner was 
. Nn of the 8 part 9 the char ge. 


— 


SEAS! Cas. 


tu. 


Cas 10 EO The KixG againſt Tuowas, Turx ER, 


Kats acer | As the Old Bailey 8 Seſſion 1784, Thomas 


3 2 Turner was tried before Mn. Jusricz Burn, 
An table 


converted , Preſent Mx. JusTICE GovuLy, and Mu. BARON 
inte lodging PERRVN, for burglary in * . of 


rooms, are 


the dwclling Edward N Hitmead. 


gt I Tux, praſecutor was KS WEE to 3 y Heree) 75 


bitants, 755 and rented two lodging- rooms, at ſix pounds ten 


there Be an 


outer 4% de a- ear, Mt were ſituated ov er the coach- 


ve: & e. houſe and ſtables; but he had never paid any rent, 


N 1 nor were, they rated in the pariſh- books as dwelling- 
N10 | houſes, but as appurtenances t. to the coach- houſe and 
tables. 


BT el Ti UE way to the coach-houſe and ſtables was [LO 
a paſſage out of Mill-Hill Mews, and the Mews was 
an open thoroughfare both day and night. The en- 
trance to the ſtair -caſe which led to theſe rooms, was 
through a door, which was never faſtened, out of the 
paſſage leading to the coach-houſe and ſtables. There 
was a lingle door at the top of the ſtair-caſe to cach 
of the proſecutor's rooms, which were locked at 

night; and there were other rooms over the coach- 

* houſe and ſtables, ſituated in the ſame manner as 

+ thoſe which the proſecutor rented. It was one of 

__ 2 thiſe rooms which was Wen and entered by the 
n 3:4 Priſoner 5 


Tae 


W. 
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7 or Tun priſoner's Counſel contended, that this was a 1784. 
was new caſe; and that theſe rooms, which probably f —_ 
| were originally intended as mere hay-lofts, did not, T“ 


in contemplation®of law, form ſuch manſions or 
_ dwelling-houſes as to become the ſubject of burglary. 
MIX. Juvsr1icx GovrD and Ma. Baron PERARXN 


conceived, that the circumſtance of their being ſitu— 


ated over the coach-houſe and ſtables, would not 
alter the nature of the caſe. They were to all intents 


and purpoles the habitation and domicile of the pro- 
ſecutor and his family; for they are perfectly diſtinct 
and unconnected with thoſe rooms which were inha- 
bited by other tenants; and although the two rooms 
which were broke open happened to communicate 
with each other only by mcaus of the landing-place, 


or platform, yet they may well be conſidered as the 


manſion-houſe of the occupicr. The door at the 
bottom of the ſtair-caſe, though unfaſtened, is an 


outer door common to all the inmates under the ſame - 


roof; and the reſpective doors to the rooms of each 
inmate, are the ſafeguards or inner doors of their 
ſeveral inhabitants ; and cited the caſe of the King 


v. Rogers (1), determined Michaelmas Term 13 Geo- 


3. — Mx. JusTict BULLER did not give any opinion, (1) pg 


but ſaid he would ſave the caſe for The conlideration 
of the TWELVE JUDGES. 

Tue Jury found the priſoner din (1UILTY: of 
breaking and entering in the night-time; but if the 
JuDGEs thould be of opinion, That the place where 
the proſecutor inhabited was a deelling-houſe, then 


GuiLTY of ſicaling. to the value of farty ſhillings 


out of the dw clling-houſe ; and if the Ju pos thould 
be of opinion, That it was not a dwelling- -houſe, 


2 4 | then 
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1784. - then Gvitry of . but not in the e 


——. hue. 
' Tonxn's 


Cas. Ix the July Seſſion following the binden was pod 
to the bar, and informed by Mn. REyNoLDs, Clerk 

the Arraigns, that his caſe had been conſidered 
by the Jupets; and that they were of opinion, 


That he was guilty of the felony _—_—_ anf him 
in the indiètment. : 


— 


71 — 


— 


Cap 143. The Kine againſt Wool DRI PE. 


N Ar the Old Bailey February Seflion 1784, the 


ſidered as priſoner was indicted before Mn. JusTicE GovLD, 
a putting 0 


| counterfeit Preſent Mr. BARON PERRYN, on the ſtatute of 8 & 


money with- 9 Will, 3. c. 26. ſ. 6. which enacts, That who- 
in the mean- 

ing of 8 & 9 ever ſhall take, receive, pay, or put off any 

Will. 3. 0. 26. 4 egunterfeit milled money, or any milled money 

* whatſoever, unlawfully diminiſhed, and not cut 

in pieces, at or for a lower rate or value than the 

fame by its denomination doth or ſhall import, or 
was corned or counterfeited for, mall be guilty of 
many.” - 

1 appeared in id that the priſoner had 
carried a large quantity of counterfeited milled 
money, of the likeneſs and fimilitude of thillings, 
to the houſe of a Mrs, Levey, which the agreed to 
take and receive from him, and which he agreed to 
day and put off to her at the rate of Twenty-nine 

ſhillings for every Guinea. In purſuance of this 
bargain the priſoner laid a heap of counterfeit ſhil- 
Inngs on a table, and Mrs. Leven proceeded to count 
them out at the rate befor e-mentioned. She had 
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eounted out three parcels, containing Eighty-ſeven 
counterfeit Shillings, for which ſhe was to pay the. 


345 
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priſoner Three Guineas. But before the had paid Woorp- 


bim, and while the counterfeit money lay thus ex- 


poſed upon the table, the officers of juſtice entered 


the room and apprehended them. Mrs. Levey was 
admitted an evidence for the Crown ; and ſhe ſwore 
that ſhe had bought the three parcels of Shillings, 
and was going to pay the priſoner Three Guineas 
for them at the moment they were detected, 

Ir was contended. on the part of the priſoner, 
that the indictment, purſuing the words of the ſta- 
tute, alleged this ſubſtantive fact, that the pri- 
© foner feloniouſly did put ¶ the counterfeit money 


to Elizabeth Leoey;” but that the evidence did 


not prove a putting off, within the true intent and, 
meaning of the legiſlature; for that before the of- 


R1IDGE'S 
| CASE. 


tence cond be committed, it was neceſſary that the 


contract or agreement to pay and put off on the one 


be finally completed and ended; which in this caſe 
had not taken place, Mrs. Lecey not having N 
the money to the priſoner. 

Ox the ſide of the Crown it was contended, that 
the priſoner having ſold and given Mrs. Levey 
Þoſefion of the counterfeit Shillings, it was on his 
part a completion of the contract; for he had thereby 


ing and putting off,” and that it remained intirely 
with Mrs. Levey to fulfil the ſubſequent part by tak- 


had ſo paid and put off 
Tux Court. It is clear ms 2 doubt, that the 


offence charged in this indictment muſt be meaſured. 


by 


done every thing that he was enabled to do in © pay- 


ing and receiving the counterfeit money which he 


hand, and to take and receive on the other, ſhould - 


346 
1784. 


Woorp- 
RIDGE'S 
CASE. 


CASES IN CROWN LAW. 


by the terms of the ſtatute ipon which it is fotinde; 
and whatever progreſs the perſon indicted may have 


made towards putting off the counterfeited coin, if 
the act of putting off is not finally completed, it does 


not amount to the crime. expreſſed . An ardent wiſh 


to aboliſh an illegal practice is certainly laudable, 


but Jo pas muſt take care that laws which affect 


the liberties and lives of their fellow-ſubjeRts are not 
ſtretched beyond their true and legal import. The 
practice of coining was formerly notorions in the 
county of Vork; and a general anxiety prevailed to 
bring every offender , to puniſhment. A man ws 
indicted at the Aſlizes, before Mn. Jus rIcE Gov), 
for coining a Guinea. The impreſſions both on the 
head fide of it, and the reverſe, were perfect and 
complete. It appeared, however, that the ' priſoner 


had delivered it to a perſon to get it changed, and 


that from ſome aukward roughneſs upon the edges 


| of it, nobody would take it. The learned Judge 


from this circumſtance conceived, that the treaſon, 
though brought very near to a completion, was not 
quite completed ; and the caſe was referred to the 
conſideration of the TWELVE Jupcts, who were 
unanimouſly of opinion, that the offence was not 


(% TheKing committed (1). In the preſent caſe the operative 


D. Varley, 
2 Black. Rep. 


682. 


Ante. 89. 


words of the Act of Parliament are, „take, receive, 
*© pay, or put, off;” and theſe words muſt be con- 
ſtrued according to their popular acceptation. 
Now, is not the common meaning of the expreſſion, 
I have prt off ſuch a piece of coin,” that the 
party has got rid of it? Suppoſe a perſon, having 


looked out goods at the ſhop of a tradeſman, 1s about 
to pay for them, and while the goods lie packed uf 
upon the counter, the tradeſman diſcovers that the 


money 
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money * cad; is paying is counterfeit ; is the 1784. 
money in this cafe either taken or received by the ĩ— 
- Woorv- 
tradeſman, or pw or put off by the cuſtomer? Cer- Apes 
tainly it is not. By this detection the meditated CaSE, 


| offence is rendered incomplete, and the intention to 


pay and put off the money diſappointed. It did not 
reach its effect; it was ſtopped before it had arrived 
at the goal. But the legiſlature have themſelves 
decided this queſtion by a fubſequent fiatute, which 
provides for the offence of uttering and tendering in 
payment: for it is enacted By 15 Geo. 2. C. 28, 
„That whoever ſhall knowingly ver or tender in 
8 payment any falſe or counterfeit money, ſhall 
* ſuffer ſix montlis impriſonment, and find ſureties 
* for good behaviour for ſix months more, &c.” 

Tux priſoner was acquitted of this charge; but he 
was convicted upon another indictment, of having 
put off a counterfeit Half-Guinea at a lower rate than 
it denominated: and having been before convicted 
of a felony, and allowed the benefit of clergy, the 
Counſel for the Crown, on the priſoner's pleading 
that privilege a ſecond time, filed A coUNTER-PLEA 
of record againſt its being allowed; in conſequence 
of which the priſoner received judgment of deatlY 1 in 
the September Seſſion following. | 


Fi 


The King againſt J ouN Jacoss and Others. Caſe 144. 


Ar the Old Bailey in February Seſſion 1784, John 8 
Jacobs, Samuel Selſhire, and Richard Macdonald, dence ſhall not 


e given of 
the « examination of priſoners taken before the Magiſtrate; for 1t muſt be intended 
that it was put into writing, as the 255 requires. —See Rex v. Fearſhire, ante, 240. 


were 
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1784. 


Jacos? 
Car, 


writing. 


©. of Peace, when any priſoner is brought before 
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SITE tried before Mx. J USTICE Sade for a high. 


- way-robbery. | 
Ir appeared, that ah the Mime were carried 


before a Juſtice of the Peace, Samuel Selſhire was 


admitted to give evidence againſt Jacobs and 
Macdonald, and that they all made a full con- 


feſſion of their guilt; but it did not appear that 


either the information of Selſhire, or the confeſſion 
of the other two priſoners, had boom: taken down. in 
Tux 8 3 to > give vio voce - teſt 
mony of their confeſſions. _ '/, 
Mn. Reynolds, the Clerk of the e faid, ; it 
had been the conſtant practice of the Court, tha 
when the Juſtice has neglected to take a written ex- 


amination, parole teſtimony of it may be admitted; 


but that if he has reduced ſuch, examination into 
writing, no other evidence of it could be received. 
Tax Court. The Legiſlature, by the ſtatutes 
and 2 Phil. and Mary, c. 13. ſ. 4. and 2 and 5 
Phil. and Mary, c. 10. has ordered. That Juſtices 


7 them on a charge of felony, ſhall take the ex- 
e amination of the ſaid priſoner, and the informa- 
tion of them that bring him, of the fact and cur- 
© cumſtances thereof; and the ſame, or as much 
thereof as may be neceſſary to prove the felony, 
*© ſhall be put in writing within two days after the 
examination, Ru certified to the next general 
** Gaol Delivery.” The ſtatutes do not leave this 
matter to the option of the Magiſtrate, but they ſay 
that he ſhall do it; and, whatever may have crept 
into practice, the directions of this law ought not to 
be diſpenſed with. The rule of law is the compab 


by 
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by 1 the Court ought to be guided. What a 
priſoner ſays in other places may undoubtedly be re- 
ceived upon vivd voce teſtimony; 
quires that his examination before the Magiſtrate 


ſhall be reduced into writing, and returned to the 


Court, the particulars of ſuch examination cannot 


be given in evidence vivd voce, unleſs it be clearly 


coves; that in fact ſuch examination never was re- 
e into writing (a). 


m—_—_— ; * * ** 


— 


(a) In July Seſſion 1784, John Hinxman was tried for a felony 
before Mx. JusTice ASHHURST. The priſoner had made a con- 


but as the law re- 


349 


1779. 


JaAcons' 


feſion before the Juſtice of the Peace, but his examination was not 


returned, and it was uncertain whether it had ever been reduced 


into writing. It was objected on the authority of Jacob's Caſe, 


that parole evidence could not be given of any thing which had 
deen diſcloſed by the priſoner before the Magiſtrate, for that it 
Would be permitting his negligence and breach of duty to operate 
to the prejudice of the priſoner; as a witneſs by ſelecting only part 
of what had been ſaid might, by uſing different words, give a 
different colour to the fact. The Court refuſed the oral teſtimony. 
—[n January Seffion 1785, Alexander Fiſher was tried before Me. 


Jusrics HATE for a burglary in the dwelling-houſe of B. Ward. 


The facts of Mr. Ward's houſe having been broken open in the 


night-time, and the goods mentioned in the indictment ſtolen 
therefrom, were clearly proved ; but there was no other evidence 
to fix theſe facts upon the priſoner than his confeſſion made on his 
examination before the committing Magiſtrate; and there being 
no evidence that this confeſſion was not reduced into writing, viva 
vece teſtimony of it was rejected. — But in the caſe of John 
Wheeling, tried before Loop Kenyon at the Summer Aſſizes at 
valibury 1789, it was determined that a priſoner may be convicted 


on his own confeſſion, when proved by legal teſtimony, although 


it is totally uncorroborated by any other evidence. 


The 


CaAsE. 
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_ <4; frog br 14 
The KixG againſt Wittian Newtaxy: tA 


CasE 1 45* 


On an indie- Ar tlie Old. Bailey in Februvgy-) Seffion 178% 


ment for Villiam Newland was indicted before Mr. Baroy 


forging a 
bank-note, PERRYN, preſent Mr. SEI EANT ADAIR, Recorder, 


8 it for forging a bank- note, ſigned WILLIAM LAx DEB, 


Fer the Go- For the Governor and Company 9 the Bank of 
tc vernor and 


Cc Company of $6 England. 
«* the Bank of NIR. Lander was a Caſhier of the Bank of Engl 


% England” + and, 


is2 compe- properly authoriſed by the Directors to ſubſcribe 

tent witneſs bank- notes with his own name for the Governor and 

to prove the 

forgery; for Company; and had given ſecurity to them for the 
3 wax faithful performance of this duty. 

ture, per- THE QUESTION was, Whether Mr. Lander was 

1 for 2 competent witneſs to prove that the bank-note 

che hs we charged to be forged was not «a genuine bank-note, 

and that the name JW/itlam Lander” ſubſeribed 

thereto was not his hand-writing? 8 . 

Ms. Gan ROw, for the priſoner, contended, that 

Mr. Lander was an incompetent witneſs from the 

intereſt which he had in the event of the proſecu- 

tion; for, upon a ſuppoſition' that he had ſigned the 

note by virtue of. the authority delegated to him for 

that purpoſe, by the Court of Directors, and had 

Hued it, ſo ſigned, without carrying it to the ac- 

count of the Bank, he would be liable to a criminal 

proſecution for the fraud, and to a eivil action on 

his ſecurity bonds, for the damage which the Bank 

might eventually ſuſtain; and therefore, although 

perhaps he was not perſonally liable to the holder for 

the amount of the note, he was deeply intereſted to 

ſwear that the name ſubſcribed to it was a forgery, 


as. the only means of. avoiding the detection of the 
fraud 
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fraud. An intereſt, however faint and remote, is 1784. 
ſufficient to deſtroy the competency of the witneſs. 
A commoner who comes to ſay, that a common is *6,..* * 


CazE. 
not commonable but for ſuch a number of cattle, or 
to ſuch a deſcription of perſons; a corporation who 


| would confine the exerciſe of a franchiſe; a par 


riſhioner in a queſtion. concerning the removal of a 
pauper; are all inadmiflible witneſſes, on the ground 


of intereſt ;. and yet their intereſt is extremely diſtant 


and minute. A maſter may maintain the ſuit of his 
ſervant; but if he acknowledge that he is under an 
honorary conſideration to pay his coſts, he cannot 
be examined in his caufe (1). Suppoſe a ſervant (1) Awitneſs 
aſſaulted in defence of his maſter; if on the trial of ly 3 
an action for this injury the maſter were to declare, pong 4 
that although he was not bound in law to defray the ker, per Mr. 
coſts of an acquittal, yet that in honour and gene- „ 
roſity he ought not to permit his ſervant to ſuffer, his ridge's Caſe, 
teſtimony would be rejected, from the preſumed bias TEE = 
of his mind, on the ground of intereſt: for, to uſe 
the words of Lord MaNsSritip, Courts of Juſtice 
do not ſit to weigh what degree of temptation the 
minds of men are capable of reſiſting, but to take 
care that they ſhall not be expoſed to any tempta- 
tions whatſoever.” - If this were the caſe of a 
common forgery, the objection would be unanſwer- 
able; for it is ſettled, that a perſon who has ſub- 1.Term Rep. 
(bed a note, and is therefore primd face liable to 22 5 
pay it, cannot be examined to impeach the ſecu— 
ity; and the intereſt which Mr. Lander has upon 
the preſent, occaſion cannot be thought leſs conſi- 
derable, | | 11g, 

Mn. BrarcRoer, for the Crown, It has been the 
conſtant and unoppoſed practice of Courts to admit 

2 5 | the 


1 CASES IN CROWN Law. 
1784. che Caſhiers of the Bank to prove the forgery of 
| their ſignatures to bank-notes. It is certainly true, 
wg» mag that when a witneſs is called to prove a propoſition 
| in which he is directly intereſted to ſay © Yes” rather 
few than © No, Uh _ ſhall not be admitted as a witneſs 
40 ſay -** Yes.” I admit alſo, that the queſtion iz 
| not, on the quantity of intereſt; for if an. intereſ 
bl. PE amount only to five ſhillings, it is equally . objec: 
5 tionable, as if it amounted to twenty thoufand 
bis pounds. I admit alſo, that if Mr. Zander come 
br here to prove the forgery of his own note, he would 
| not be a competent witneſs, becauſe his own note 
he would be primd facie liable to pay; but Mr. 
Lander's ſignature as a Caſhier of the Bank does not 


| bind himſelf, for it profeſſes to be for the Governor Wl © 
1 and Company of the Bank of England;“ and the tt 
4] holder of a note ſo ſigned can call only on the G m 
1 vernor and Company to pay it. The fact of Mr p. 
6 Lander's not being perſonally liable, is a fufficient W P. 
1 anſwer to this objection; for nothing but an imme- ci 

5 diate, direct, and perſonal intereſt, is ſufficiently 
3 ſtrong to overthrow the competency of a witneks. b. 

5g The objection indeed cannot be ſpeciouſly ſtated, ex 
i 6 c.eßpt on a preſumption of Mr. Lander's having abuſed ] _ 

* | his truſt; but the rule of law is to preſume innocent! 
0 | until guilt be proved; and therefore an intereſt can- | 
not be inferred from ſuch a preſumption, in order by 


to ground an objection to the eee of his the 
evidence. | the 


See Welter Tux Counr. This caſe is perfectly clear : M. J 


2 3 Lander does not make himſelf perſonally reſponſible, 


Prius, 252. by ſigning bank-notes in his own name “ for the orf. 

I Strange, by 

129. Dougl. 134. 3 x Term Rep. 296. and — Caſe of Bent v. Baker. 1 but 
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but the an was nag (a). 


«© Governor and Company of the Bank of England;” 


and the law-will not permit ſo forced and violent a 


preſumption to be raiſed, as that a man is guilty of? 


a crime, in order to lay a platform on which to raiſe 
an objection to his competency on the ground of 
intereſt. To repel the teſtimony of a witneſs who. _ 
comes to prove the forgery of his, own hand-writing, 


it muſt appear that he would be liable to be ſued in 
caſe it was genuine. The intereſt muſt be apparent 
on the face of the inſtrument itſelf, or ariſe imme- 
diately from the nature of the tranſaction, or from 


his own acknowledgement; for if a witneſs admit 


himſelf to have an intereſt, whether he has an in- 


tereſt in fact or not, yet the belief, of it has an gee ante; 
equal operation on his mind; and in either of P. 153. 


theſe caſes, it would be an objection to his teſti- 
mony. In the preſent caſe, unleſs criminality be 


preſumed; intereſt cannot be inferred; and ſuch a 


preſumption is certainly e to the firſt * 
ciples of law. | | 
Mr. Lander's evidence was accordingly received, 


The 


88 


(a) After the riots in the year 1780, a reward was offered by 
Government for the apprehenſion and conviction of any of the 
rioters; and a queſtion aroſe, Whether perſons thus intereſted in 
the conviction of the criminals were admiſſible witneſſes againſt 
them? It was ſubmitted to the conſideration of the TwELYE 
Jvpdoks; and they unanimouſly agreed, That the teſtimony of 
witneſſes who were intitled to and claimed the reward was admiſ- 


fible, notwithſtanding that intereſt ; and they mentioned the caſe 


of robbery, &c. where not only reſtitution of the ſtolen goods, 


but the title to the parliamentary reward, depended on the con - 


viction of the offenders ; ; and the caſe of — intitled to re- 
VOL. 1. , wane 


7 "44 2) 4 EA 
a Fd 2 
2 


2 Ty <2 
n n enen 
8 - 35 A 4 : us Go 


7 INST 
tn boot — ers AY 
„ * 


was 
— N 
F 


2 * __ — 


0 

. 
4 
Þ 


7 8 
een 
3 

* q 


2856: ers IN CROWN LAW. 
. The Kine againſt Ronin Moons. 


ps Lough wo Tus IS was a caſe reſerved for the opinion of the 


to the Juror æwWELVE Ju pos by Mr. SENI EAN T ADAIR, Re- 
unknown, to 


obtain money corder, at the Old Bailey in April 1784, upon the 
by the prac- trial of an indictment for ſtealing twenty guineas, 


tice of ring- 


ee ©. is and four pieces of foreign gold coin called doubloons, 
ELONY, 1 


the Jury find the property of Jolin . in the nn 


that the pri- of John Bram. 2 


ſ· 
. Tux material e of this cafe, as they 


ing with the apptared in evidence, were as follow: The -proſe- 


erſ - 
down to ob- Cutor John Field, a ſoldier, juſt returned from the war 


1 e mo in America, was walking along James-ſtreet, Covent - 
y by means 

of this prac- garden, when a ſtranger joined company with him. 

7 they walked in friendly converſation with each 

other down Long-Acre, the ſtranger ſuddenly. ſtop- 

-ped, and picked up a purſe which was lying at a 

door. After they had proceeded about forty yards, 

Come,“ ſays the ſtranger, ** we will go and 

„ drink a pot of porter, and fee what we have 

% picked up.” .The. proſecutor was perſuaded to 

comply; and they accordingly went into a private 

room in an adjacent public-houſe, where the ſtranger 

pulled out the purſe, and from one end of it. pro- 

duced a receipt, ſigned JV. Smith,” for 210. 

for one brilliant diamond cluſter ring,” and from 

the other end he pulled « out the ring itſelf. A con- 


2 


— 


wards from the Bank, Poſt- Office, and other public places; and 

yet theſe rewards had never been conſidered as giving ſuch an in- 
tereſt as would deſtroy the competency of the witneſs, M. d. —See 
tie argument in Mrs. Rudd's caſe upon the admiſſibility of Mr. 
*Perreat's teſtimony, ante. p. 1335. | 
SS verſation 
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verſation enſued upon the ſuhject of their good for- 1784. 
tune, during which time the priſoner Humphrey — 
Moore entered the room; and being ſhewed the 

the ring, he praiſed the beauty of its luſtre, and offered 

Re- to ſettle the diviſion of its value. Upon the ſtranger's 

the lamenting that he had no money about him, the 

eas, prifoner aſked the proſecutor if he had any. The 
bons, proſecutor replied, that he had forty or fifty pounds 
ouſe at home. That ſum will juſt do,” faid the pri- 

s ſoner. A coach was immediately called, and all 

they W three were driven to the proſecutor's lodgidgs at 


Moors's 
Cask. 


roſe Chelſea. The proſecutor and the ſtranger went into 
e war the houſe together, leaving the priſoner at the 
vent- Five-fields. The proſecutor took his money from 


him. his bureau, put it into his pocket, and returned 
each with the ſtranger to a public-houſe'in the Five- fields, 
Chelſea, kept by John Brown, where they again 
met the priſoner, who ſaid, I will give you your 
ſhare of the ring, if you will be content till to- 
„ morrow.” The proſecutor put down twenty 
guineas and four dubloons, which the ſtranger 
took up, and in return gave the proſecutor the ring; 
deſiring that he would meet him at the ſame place 
on the next morning at nine o'clock, and promiſing 
that he would then return the twenty guineas and 
the four dubloons to the proſecutor, and alſo one 
hundred guineas for his ſhare of the ring. The 
priſoner and the ſtranger went away together. The 
proſecutor attended the next morning purſuant to 
the appointment, but neither of the parties came. 
The ring was of a very trifling value. 

Ir was left with the Jury to conſider, Whether 
the priſoner and the other man were not in concert 
together ? And the Jury were of — that the 
x 9242 priſoner 


| 356 


the Judges were clearly of opinion that it wi 
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1784. 1 was confederating with the perſon 8 fg 
Moors for the purpoſe of obtaining the money by means of MI 
Cazz. the ring, and did therefore aid and aſſiſt the perſon I ane 
b unknown in obtaining the twenty guineas and the 177 
four doubloons from the proſecutor. They accord-, ver 
ingly found him guilty of ſtealing, but not in the left 
Adwelling-houſe, ſubject to the opinion of the TWELVE of 
' JopGes, whether it was felony: ; 

Oy the firſt day of Michaelmas Term 1784, all 
the Judges, except Lord MANS FIELD, aſſembled at = 

| Lord Lou6nBpokoucn's Chambers, to conſult upon 

this caſe; and in the December Seſſion following 

Mr. JusTice Wilts delivered their opinion at the 
Old Bailey to the following effect; All the Ju pops A 
agreed, That in conſidering the nature of larceny, . for 
it was neceſſary to attend to the diſtinction between C01 
the parting with the poſ/eton only, and the parting ing 
with the property ; that in the firſt caſe it 1s felony, (6 
and in the laſt caſe it is not. Upon the circum | 
(1) Lord ſtances of the preſent caſe two of the Judges (1) were bel 
—_— of opinion, that the doubloons were to be con- the 
2 5 ſidered as money, and that the whole was a loan on W th: 
ner. the ſecurity of the ring, which the proſecutor be: ca; 


lieved to be of much aer value than the money MW an 
he advanced on it, and therefore that the proſecu- 
tor had voluntarily parted with the property as well 
as with the leon of the doubloons : But vine of 


telony; for they thought the twenty guineas and 
the four gloubloons were depoſited in the natuie 
of a pledge till the half of the ſuppoſed value of the 
ring was paid to the profecutor, and therefore he 
had parted with the pofſefron only and not with the 
2 ty and they could not diſtinguiſſi this cale 
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ſoner was tried before M. SERYEANT ADair, Re- 
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from The King v. Patch, tried in this Court before 1784. 
Ms. JusTict Gould in February Seſſion 1782 (1), — 
and -The King v. Pear, in September Seſſion 5 
1779 (2). The majority of the Judges therefore (1) Vide 
were of opinion, That this caſe had been properly Date 1 Li 
left to the Jury; and that the priſoner was guilty 

of felony (a). 


357 


(2) Ante, p. 


| ET | we 
THE pr iner was accordingly tranſojted (b). Cale 105. 
The . againſt Moszs Pik E. Cask 147. 


Ar the Old Bailey in May Seſſion 1784, the pri- An indict- 
ment for 
ſtealing 


corder, on the ſtatute 24 Geo. 2. c. 45. for ſteal- goods on a 
ing a quantity of deals in a certain barge on - the 23 _ 
© navigable river THAMES.” e ni by 
evidence of 
Ix appeared in evidenee, that a barge full of deals, a ſtealing on 
belonging to the proſecutor, was navigating down pas Sag 155 
the Thames ; but the lighterman being fearful that 
the barge would fink, unloaded a portion of his 
cargo into a long-boat, and brought both the barge  * 
and the long-boat into Limehouſe-dock, where he 
moored them alongſide each other. By the efflux 
of the tide they were leſt aground, and in the night 


the long-boat with the deals mentioned in the in- 


* 


3 


— 


(a) In QQober Seſſion 1784, Richard Marſh was convicted before 


Lord Loughborough for an offerice of the ſame kind, but the Judg- 
ment was reſpited until this caſe was determined. 


() The Indictment was laid capitally, wiz. ſtealing in the 
dwelling-houſe ; but the property being taken from the perſon of the, 
ein was not within the protection of 12 Anne. = 


—— | 1&3 dictment, 
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1784. diement, which were much above the . of for | 


- ſhillings, were ſtolen. 
£5.41 Iux Covnr held, That this caſe was not con- 
formable to the meaning of this Act of Parliament. 
In the conſtruction of ſtatutes which take away the 
| benefit of clergy, the law requires that the fact laid 
in the inditment ſhould be ſtrictly proved; but in 
the preſent caſe the evidence proves that this larceny 
was not committed on the navigable river Thames, 
but from the banks of one of its creeks. It is true, 
the ſtatute alſo takes away the benefit of clergy from 
any perſon who ſhall ſteal to the amount of forty 
ſhillings in any port of entry or diſcharge, or in 


- 


any creek belonging to any navigable river, port 


of entry or diſcharge;” but this being a different 
branch of the Act, the indictment ſhould have 


charged the fact accordingly. The priſoner there- 


fore can only be convicted of the ſimple lar. 
N ceny. | 5 


Cas 148. The KI xo againſ Hrexwan and Drzs. 


4 by 227. Ar the Old Bailey in May: Seſlon 17 84, Joſeph 


* ing” within Hichman and James Dyer were convicted before 
the meanin 


of 4 Geo. >. Mn. BARON PERRYN, on the ſtatute of 4 Geo. 2. 


indictment 
for ſtealin ng of Hendon. 


. TAE indictment contained three counts. The 


not ſtate the fiuſt count laid the lead to be the property of Car- 


c. 32. and an (. 3g. for ſtealing lead affixed to _n aig -church 


perſon in 


whom the rington Garrick, the vicar, ' The ſecond laid it to 
property or be the property of John Band and Ralph Mitcheſon, 


the freehold 


reſides, the church-yargens, The third laid it to be the 
Po- 


ofeph 


efore 


0. 2. 


urch 


The 
Car- 
it to 
eſon, 
the 


pro- 
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property of the inhabitants and e of the 
ſaid pariſh. 


339 


1 784. 


PROPERTY affixed to the ſrechold, As in the. pre- AN 


ſent caſe, was not, at common law, the ſubject of 


larceny, provided it was ſevered and carried away 
at the ſame time. To remedy the inconvenience 


ariſing from this diſtinétion, the ſtatute upon which. 


18 that whoever 


the indictment was founded, enacts, 


« ſhall ſteal, rip,, cut, or break with intent to ſteal, 


any lead, iron bar, iron gate, iron paliſadoes, or 
iron rail whatſoever, being fixed to any dwel- 
ling-houſe, out-houſe, coach-houſe, ſtable, or 
other building, uſed or occupied with ſuch 
„ dwelling-houſe, or thereunto belonging, or to 
any building whatſoever, or fixed in any garden, 


* 
* 


orchard, court- yard, or outlet belonging to any 
5 dwelling- houſe. or other ouilaing, ſhall be guilty 
of FETONY.“ 


Tux Cour ae doubted, Whether the pro- 
perty was properly laid in the indictment; the free- 


| hold of the church to which it was affixed not 


being in the poſſeſſion of the vicar, the church- 
wardens, or the inhabitants and pariſhioners; and 
upon this doubt the caſe was referred to the con- 
ſideration of the TWELVE JUDGES. N 


Ms. JusTice WiLLEs, in May Seſſion 1785, de- 


livered the Ju pos opinion, That a church” is 


enn within the general words of the ſtatute, 2 


any building whatſoever ;” and that ſtealing any 
of the ſpecies of property mentioned in the Act, 
from any building within the meaning of the Act, 
is felony, without regarding the perſon in whom the 


property or the freehold of the church by law re- 
128 The firſt count charges that the lead: was 


2A 4 ſtolen 
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1784. ſtolen from © the pariſh-church of Hendon ;” which 


„ 


" Hiciuan's is à ſufficient deſcription of the offence ; and there 


Cask. fore the conviction 1 18 15 


I January Seffion 1785, Richard Tfley was con- 


victed upon the ſame Act of Parliament, for ſteal- 


ing lead fixed to a certain building called 4 
_ Cnvkcn, belonging to the pariſh « of Weſt- Drayton; 
and the property was laid to be in, 1ſt, the vicar; 
and 2dly, the church-wardens : but the Wagiment 
was reſpited, and the caſe referred to the Jupezs, 
who were of opinion, That this caſe was exactly the 
ſume, in point of law, with that of Hickman and 
Dyer, and that his conviction was legal. 


Car 149- 1 LE tlie againſ J AMES Layren. 
To force an AT the Old Bailey in May Seſſion 1784, James 


ear-ring from 


the ear of a Lapier was indicted before MR. BARON PERRVV, 
Lady with a for aſſaulting Albina Hobart, and taking from her 
felonious in- 


tent to ſteal perſon violently, and againſt her will, one gold ear- 
t, a ſuffi- 7 
mw 1 ring ſet with naa value 150l. the property of 


of violence to her dend George H. obart, Eſq. 


1; Tux circumſtanees of this caſe, as —_—yP appeared 


to remove it in ev idence, were as follow: 
from the ear 


to the curls MRS. HoBART was retiring from the Opera-houſe, 


of 1 h the Ki 
ſufficient car- S ing' S door, towards her carriage, 


hing away. Which had drawn up cloſe to the pavement of the 
ſtreet to receive her. Whilſt the was preparing to 
ſtep in, ſhe felt a perſon, who was proved to be the 
priſoner, take hold of her ear, and pull her ear-ring 


as 


yhich 


here- 


con- 


ſteal- 


ed A 
ton; 
icar; 
ment 
0 Es, 
y the 
and 
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violence was torn entirely through; the ear-ring 


ſeparated from the ear; and Mrs. Hobart conceived * 


it had been taten away : but on her arrival at home, 
it was found amongſt the curls of her hair. There 
was no proof that the ear-ring was ever ſeen in the 
priſoner's hand; but his hand was ſeen elevated to 
her ear, and at that inſtant Mrs. Hobart ech. 
« I have loſt my ear- ring. 

Ma. Baron PERRYN, to ) the Tu Robbery is is 
only an aggravated ſpecies of larceny ; and to con- 


ſtitute a larceny, it is effential that there ſhould 
| not only be a taking, but a carrying away. The 


taking in the preſent. caſe is very clearly proved; 
for the ear-ring was completely ſeparated from the 
ear: but it ſeems. queſtionable whether there has 


been a ſufficient carrying away. A nuniber of caſes: 


have been decided upon this ſubject ; two of them 


have come before LorD MANSFIELD ſince I have 


been upon the bench. One of them was a caſe 


APLER'S 


Case. 


| 361 
if ehdledvouring to pull it off. Her ear by this 1784. 


\ ; 
— ee ̃ . rotors 
— — 2 — 


— As 
2 


1 
1 
ö 
1 
| 
ö 


- 
J ane ITT ns It CRANE — a — 
8 . Z = 2 — A BLTD INI 


James reſerved by Mr. JusTic® Nantes. A man got into 
RYN, a waggon where there was a bale of goods which 
a. her lay in a horizontal poſture. He raiſed it perpen- 
d ear- dicularly on its end, and while he was taking the 
ty of contents of it out, he was detected by the waggoner. 

| The Ju pos were of opinion, That as the property 
eared had not been removed from the place where it at firſt 

laid, there was not a ſufficient carrying away. The 

touſe, other caſe was reſerved by_myſelf (1). The Ux- n 
riage, bridge waggon was paſling alopg Oxford- ſtreet; and Colle 's Caſe, 
ff the at a grocer's door, a parcel of ſugar or other grocery 3 on 
ng to was taken up and put into the waggon. The pri- 
ve the ſoner got into the waggon, and had removed this » 


parcel from the head of the waggon, where it had 
| | | been 
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7 1784. bk originally "laces 'to the tail of it; but he was 
— apprehended before he had got it out of the waggon. 
_— The JuDpcrs held, that this was a ſufficient taking 

and carrying away to conſtitute the offence. There 


| 99 5 27 All. is a very leading caſe upon this ſubje& in print (2): 
Co. = C. 108. A man lodged at an Inn, and in the morning before 


1 Hale, 508. jt was light took the ſheets from off the bed in 
which he lay, with an intent to fteal them, and car: 
ried them into the hall, where he left them, and 
went to the ſtable to get his horſe, where the hoſtler 
ſeized him; and it was adjudged to be larceny. 

Taz Jury found the priſoner guilty ; but the judg- 
ment was reſpited, and the caſe ſubmitted to the 
conſideration of the 1wELVE JuDcts. = 
In July Seſſion following the priſoner was 55 to 
the bar, and informed by Mr. REVNOILD's, Clerk of 
the Arraigns, that his caſe had been conſidered by 
the Jupcts; and they were of opinion, That he 
was guilty of the felony charged againſt him! in the 
inditment (a). ; | 
(a) At the Lent Aﬀizes * Cambridge, 16 Car. 2. Clement 
Simpſon was indicted on 39 Eliz. e. 15. for ſtealing in the dwell- 
ing-houſe. A Special Verdict was found, that he had taken plate 


out of a trunk, and laid it on the floor, but was apprehended be- 
fore he had carried it away: and all the Jupces were of opinion, 


; 


That taking goods and removing them from one Place to another 


in the ſame houſe, with an intent to ſteal them, is felony; for by 
the taking he hath the poſſeſſion. Kelynge, 31. Bro. Cor. 107. 


1 Hale, 358. 508. Foſter, 109.—But in the caſe of Edward Far- 


rell, who was indicted for robbery, O. B. July Seſſion 1787, it was 
found that the priſoner topped the proſecutor as he was carrying 
a feather-bed on his ſhoulders, and told him to lay it down or he 
would ſhoot him, The proſecutor laid the bed on the ground; 
but before the priſoner could take it up ſo as to remove it from 
the ſpot where it lay, he was apprehended, The Junces were of 
opinion, That the oftence v was not. 9 and the priſoner 

was diſcharged. . 
The 
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155 N 150. 


OLo-eaizy 1 May Seſſion 1784. Tunis was an A note, 


« Pleaſe to 


inditment on the ſtatute 7 Geo. 2. c. 22. for forging nd 10/. by 


à certain order for the payment ve money. The 


bearer, as I © 


; am ſo 11¹ T 
order was in the following words : cannot wait 
en you,” is not 
MkssRS. SONGER, „ 


„ PprEASE to ſend TEN Pouxps by the bearer, as 


the payment 


of mone 
10 am ſo ill I cannot wait on you. arkr rang 
| = ErrzapgTH WRV.“ - won 
Tax Cov. The A& of 3 means ſuch. See Lockett's 


an order for payment of money, as, if genuine, the Caſe, ante, 
party giving it had a right to make; but this ap-Þ* 40. 
pears to be a mere letter, rather requeſtin g the loan 
of money than ordering the payment of it. The 
terms of it do not import any thing compulſory on 
the part of the drawee to pay it; and in the caſe of 
Mary Mitchel, it was determined by xIN E Jupces 
againſt one (1), That the order was nat within 955 80 
the meaning of the Act, becauſe the direction of it 
vas not poſitive, and the terms of it did not import 
that the party giving it had a right to the goods 
ordered. 

Tux priſoner was Saab of the felony, but de. 
kined, and convicted * the m — 5 
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1784. 


— 


cas 151. 


The Kix againſt Perron 


. lng, 1 Oo BAILEY May Seffion. 1784. This was an 


valid Office indictment on the ſtatute 12 Ann, e. 7. for ſtealing 


at Chelſea. 


24: Whofe 2 gold watch, value fifty pounds, i in the DwELLixG- 


houſe it muſt Hous of Milliam Henry Bunbury, Eſq. 
- Taz houſe was the Invalid Office at Chellea 
which is an office under Government. The ground- 
floor of it was uſed by the Paymaſter- General for the 
purpoſe of conductiug the buſineſs relating to the 
office. Mr. Bunbury occupied the whole of the 
upper part of it; but the rent and taxes of the 
whole houſe were paid by Government. | 
Tur Count (a) held, That it was not the dwelling- 


houſe of Mr. Bunbury; and the priſoner was acquitted 


of the capital part of the offence (50). 


_ — „ 
— * : 80 — 6— — 


(a) Mx. Ba Rox PerRyYN and Ms. JusTice WiLLes. ; 

(6) In Aug. 14 Car. 1. three perſons were indicted for break- 

ing the lodgings of Sir Henry Hungate at Whitehall; and the Jupcts 

were of opinion, That it ſhould have been laid to be the King's 

manſion-houſe called WAIT EHALL. 1 Hale, 522. 2 Hawk. P. C. 
499. See alſo Cro. Car. 473. 1 Jones, 394. Cowper, 5. 

At the O. B. in October Seſſion, 14 Car. 2. Henry Burgeſs was in- 


dicted for breaking up a chamber in Somer ſet- houſe, and the 1 in- 


dictment charged it to be domus man/ionalis of the perſon who 

lodged-in it; . agreed that the whole houſe belonged 

to the Queen-Mother, and therefore that the indiQment was 
bad. 

So, at the Old Bailey before Eaſter Term 1704, Ann Hawkins was 

indicted for breaking the -manfion-houſe of Samuel Story in the 

' night-time. It appeared on evidence, that the houſe belonged 

to the African Company; that Story was an Officer of the Cres 

| | 


e 


| The 


ensES IN RON Law. 333 
JJ ͤũůͥ0-ꝛ © 


EI 


The KING against William PEDLEY. Cask 152. 


xs an i Ix the King's Bench, Trinity Term 1784, a writ of a Bankrupt 

aling W Habeas Corpus, directed to the keeper of Briſtol on e 

.1NG- gaol, had been procured to bring up the body of c, On ax 
Villiam Pedtey, the defendant. On reading the re- che Crown 


the Crown, 


8 ; . et! in e and alſo un- 
ellea, turn, it appeared that he was detained in cuſtody on 3 
Yund- three commitments. Firſt, On an ExTENT at the mifrorers 


Ir the Wl ſuit of the Crown. Secondly, On MEsNE PROCESS . 
o the to the amount of 10,0001. at the ſuits of ſeveral charged 

f the WW creditors. © Thirdly, On a Warrant by Com- _— 
f the WI miſlioners of Bankrupts, for not duly conforming to by the Com- 


Ws ö a 
the ſatisfaction of the ſaid Commiſſioners, touching _ 1 


Hing- the diſcovery and diſcloſure of his eſtate and effects. miſtaken 


uitted Ma. CowPER moved that he might be diſcharged —— ; 4 
1 quoad the commitment of the Commiſſioners. = 2 
The Ms: LawRENCE, for the Commiſſioners. By the he is per- 

— ſtatute 5 Geo. 2. c. 30. f. 16. if a bankrupt ſhall re- e rl 


fuſe to anſwer, or ſhall not fully anſwer to the ſatis- dicted, 


—_ BY” hough he 
breaks faction of the Commiſſioners, all lawful queſtions put 3 4 
Jv pcs to him by the ſaid Commiſſioners, it ſhall be lawful e 1 


Kings i for the ſaid Commiſſioners, by warrant under their only that he 


8 hands and ſeals, to commit him to ſuch priſon as 5% ves, Oe, 
was in- . 2 1 — 
the in ; a N | | | | 
on who ll and that he and many other perſons as Officers of the Company had 
longed WI fparate apartments in the houſe, in which they inhabited and 
nt was lpdged ; and that the apartment of Story was broke open. It was 
bolden by Hol r, Chief Fuftice, Mr. Juitice Taacy and Mr. Baron 
hins was Bvar, that the apartment of Szory could not be called. his man- 
in the ſion- houſe, becauſe he and the others inhabit in the houſe merely 
elonged as Officers and Servants of the Company; and thereu pon he Fury 


npany ; Was diſcharged of this indictment, and it was amended and laid to be 
* and de manſion-houle of the Company. Foſter, C. L. 39. 


| they 
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they ſhall think fit ; there to remain without bail or 
mainprize, until he ſhall ſubmit and full anſwer make 
to the ſatisfaction of the Commiſſioners. 

Ix appeared to the Commiſſioners at the laſt exs 
mination of the Bankrupt, that a ſhort time befor | 
the commiſſion iſſued, he had in his banker's hand 


the ſum of 50007. the whole of which he drew out, 


and left ſeveral of his acceptances which were then 


due unpaid. He was aſked to give a reaſon for 
his drawing the money out of his banker's hands, 
He anſwered, © I drew it out in order to aſoertain 


55 © whether my Banker would honour my drafts, when 
he had no money of mine in his hands.” He wa 


then aſked, If he had afterwards drawn any drafts 
upon his Banker for this purpoſe? He anſwered, 
No.“ He was aſked, Why he did not try this ex- 
periment on his Banker, by drawing a draft at once 
upon him for a greater ſum than he had in his 
hands? To this queſtion he made no anſwer. He 
was afked in what manner he diſpoſed of the money 


fo drawn out. He anſwered, ** I kept it in my 


© houſe, together with other monies which I had 
collected elſewhere, amounting in the whole to 


7000 f.“ He was aſked, Why he did not pay a bill 


which was then due? He anſyered, J did not 
„ chuſe to part with the money.” He was aſked 


| how the money was ultimately diſpoſed of? He an- 


ſwered, *©* A fire happened, which burnt my houſe 
and conſumed the money.” He was aſked in what 
the money conſiſted ? He anſwered, ** I cannot give 
© you any veer account than that which 1 have 
already given.“ ; 

On theſe: anſwers he was committed by the 5 


miſſioners; but he ſubmitted to a ſecond examina- 
tion 
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tion (1) : and on being. again aſked why he drew 
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the money out of the Banker's hands, he gave a dif. ee 

ferent reaſon for it to that which he had before Caze. 

given, and ſtill perſiſted in refuſing to ſay in what (1) It is in- 

the money conſiſted ; he was therefore remanded. * cap 
HE made his eſcape from the priſon ; and on ming rupt to ſend 

retaken, he acknowledged that he had ſecreted the yord when 

notes about him to the amount of 70007. but that he mit and an- 

had fince deſtroyed them for fear of being dif er ee 

covered. per Buller, J. 
Ms. Cowrzn, for the priſoner.” Theſe anſwers, n 

however inſufficient they may appear, are ſuch as the 

Commiſfioners were bound to receive as ſatisfactory. 

Their power extends only to caſes where the bank- 

rupt refuſes to anſwer at all, or does not fully anſwer; 

and they cannot take upon themſelves to decide 

whether the anſwers be true or falſe. If his anſwers 

be not true, he may be indicted for perjury, but 

they cannot commit him. There was a caſe (2) 

lately in the Common Pleas ſimilar to the pre- (2) Miller's 

ſent. The Commiſſioners had committed a bank- | WA 427: 

rupt for giving anſwers which they conceived were 2. 7 6 

not ſatisfactory. They aſked, whether a part of his. - e 

property, which they ſpecified, had been ſold by 

limſelf or by a broker? He anſwered, ** 7 believe 

J fold them by a broker.” They deſired that 

be would ſpeak poſitively, but he refuſed to anſwer 

in any other way. than that he believed. And 

L. C. J. De Grey ſaid it was a miſtake which man- 

kind had fallen into, that. a perſon could not be 

convicted of perjury for depoſing on oath according 

to his belief; and the bankrupt was diſcharged. 


Lord MansFiELD. It is certainly true, that a 


man may be indicted for perjury, in ſwearing that 
. he 


1 
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1784. hs believes a fact to be true; which he muſt 3 to 

FER VARY he falſe. If a bankrupt ſwear fully and roundly, and 

Sas. the Commiſſioners have every reaſon to believe thy 

_ what-he ſwears is not true, yet they muſt take it t 

' be ſatisfactory, provided that it would be ſatisfactory 

in caſe it were true. In the preſent caſe, every cir 

- eumltance tends to ſhew that the bankrupt hy 

ſworn falſely. I am convinced he has perjured him 

a | ſelf; but he has anſwered fully, and the Con. 

miſſioners cannot commit him for falſe ſwearing, 

He muſt therefore be diſcharged oy the com- 
mitment of the te 
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Cazzr53, The KING againſt Tuoxtas Bnapr. 


on the fatute Ar the Old Bailey in- July Seſſion 1784, Thoma! 


MIT 5 Brady was tried before JAuxs Apars, Esd. Re 
3 corder of London, on the ſtatute 31 Geo. 2. c. 10 
to 525 ad- . 24. The indictment charged, That he, Thoma 


miniſtration cc 
to a ſeaman Brady, well knowing that one Mi chael Power, 


in order to . deceaſed, had ſerved our Lord the King on board 


receive his 
wages, it is „te Pallas, and that certain wages and pay were 


neceſſary to ©* que to him for ſuch ſervice, came, on the 18th 
Ply ana November 1783, before the Worſhipful Jann 
1 NN Harris, then Surrogate to the Right Worſhipfil 
the priſoner Peter Calvert, E %. L. L. D. and unlawfully, wil 
who took the 4 lin gly, knowingly, and felonioufly did take a falſe 
« oath that the ſaid Michael Power was dead with 
* out making any will, and that he the ſaid Thos 
NY Brady was his brother and next of kin, wheres 
in truth and in fact, the ſaid Thomas Brady ws 
not the brother of the faid Michael: Power, with 
intent to obtain letters*of adminiſtration in order 
- 10) ls 


oath. 
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CASES IN CROWN LAW. 369 
eto receive the ſaid wages and pay, due and owing 1784. 
« to the ſaid Michael Power on account of his ſaid 
Ba ADbr's 
« ſervice.” There was a ſecond count, ſtating Cass. 
« that he ſuppoſing wages and pay were due,” &. 
Ir appeared in evidence, that the priſoner, accom- 
panied by another ſeaman, went, about the be- 
ginning of the month of November 1783, to Mr. 
Mackintoſh the navy agent, and told him that he 
had a brother who had died on board the Pallas ; 
that he wanted to adminiſter to him, for the purpoſe 
of receiving his wages; that his name was Thomas 
Power, and that he had neither father, mother, 
brother or fiſter then living ; that Mr. Mackintoſh, 
believing this account to be true, introduced him to 
Mr. Shepherd, and that he witneſſed the warrant in the 
regiſtry of the Prerogative Court of Canterbury, by 
which it appeared that @ man, calling himſelf Thomas 
Power, had taken the uſual oath, namely, “that 
Michael Power died a bachelor, inteſtate, without 
parent, and that he was the natural and lawful bro- 
* ther of the deceaſed;” that this warrant was ſigned 
by the name of Thomas Power, and that the jurat was 
atteſted by Dr. Harris; but who the man was that 
had ſo taken this oath, or whether the ſignature was 
the hand-writing of the priſoner, Mr. Shepherd could 
not tell. It alfo appeared, that a man who called 
himſelf Thomas Power had ſigned the bond ; that 
the bond was witneſſed by Mr. Machintoſu, and one 
Thomas Cruſo, but that Mr. Mackintoſh could not 
tell who the perſon was who had ſo ſigned it, and 
Thomas Cruſo could not be found. It alſo appeared 


that the priſoner had applied on the 5th January 


1784 to Mr. Charles Pinkſton, a clerk to Mr. 
YOL. 1 BB h Harper, 
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CASES IN CROWN 'LAW, 


Harper, a navy agent, in the name of TH Rady 
with a certificate ſigned by the purſer of the ſhi 
Pallas, and an order to receive ſome prize-money; 


that while he was thus waiting in Mr. Harper: 
. bffice; Mr. Mackintoſh, the perſon through whom he 


had before procured letters of adminiſtration ty 
Michael Power, accidentally went in, and finding 
that he was uſing a different name, conceived a 
ſuſpicion of his being an impoſtor, and procured him 
to be apprehended. On enquiry, it turned out that 
his. real name was Thomas Brady ; that he had been 
an able ſeaman on board the Pallas; and, that ther 


was another able ſeaman, on board the ſame ſhip, of 


the name of Michael Power, but that he had no 


brother. 


Taz Counr. The ftatute 31 Geo. 2. c. 10. f. A. 
enacts, That whoſoever willingly and knowing) 


takes a falſe oath to obtain the probate of any 


will or wills, or to obtain letters of adminiſtra 
tion in order to receive the payment of any 
© wages, pay, or other allowances of money ct 


prize- money due, or that were ſuppoſed to be due, 


to any officer, ſeaman, or other perſon who has 
{© really ſerved, or was ſuppoſed to have ſerved, on 
„board of any ſhip or veſſel in the King's ſervice, 


% ſhall be guilty of felony without benefit cf 
„ clergy.” At common law, perjury is a miſdemeunor 
only, buy by this ſtatute this particular ſpecies of 
perjury. is converted into a particular felony ; but i 
is ſtill incumbent on the proſecutor to fit the er 


dence to the particular fact, and to prove every Ct 
cumſtance which is neceſſary to bring it within the 
range of the law, not only by clear, preciſe and 


exact evidence, but by the beſt evidence that 5 
7 


poſſi 
diétn 
oath 
for 
poſit 
the | 
fact 

from 
caſe. 
preſs, 
oath 

The 

quire 
havin 
meme 
the o 
Io di 
ectiv 
hing 
ary, 
he re 
lance 
new 
lon? 
mi 
roſec 


rilon 


| eq 


tefen 


ttt 
ence 

Th: 
ie 


Up. 


CASES IN CROWN LAW. _— 


* poſſible to be produced. Now on the preſent in- 1784. 

* 1? Wiiament, the jet ofthe crime is the taking the falſe 9 
oney; oath ; and there is no inſtance where an indictment G 
per s 7 

boy. for perjury has been ſupported without direct and 3 


poſitive proof that the party took the oath on which . Morris, 


on the perjury is afſigned; or where the evidence of that ut 60. 
indin h 3 | Caſe 26. 
ed 3 Daa has been attempted to be ſupplied by inference 

ved 3 


from evidence of the other circumſtances of the 
caſe. In the preſent caſe there is certainly no ex- 
preſs, direct evidence, that the priſoner took the 
cath in queſtion, but circumſtantial evidence only. 
The fact of a priſoner's having taken the oath re- 
quires as diſtinct a proof as the fact does of his 
having executed the bond; but Mr. Shepherd's 
memory will not ſerve him as to the perſon who took 
the oath ; and Dr. Harris not being here, there is | 
lo dirett proof of it. The evidence therefore is de- 
etive ; for there certainly is a poſſibility, from any | N 
king that has been given in evidence to the con- | 
ary, that the priſoner might have gone through all 

he reſt of the frand, and have avoided the cireum- 

lance of taking the oath,. eſpecially as he probably | 
new that the taking of the oath was a capital 
tony, If this were an indictment for perjury at | | 
mmon law, it would have been incumbent on the 
noſecutor to give preciſe and poſitive proof that the 
nloner was the perſon who took the oath ; and it 
equally incumbent on him ſo to do on the 
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, + but tt | 
0 relent occaſion ; for the part where the proof is de- 

| e _ Witive, is the very point on which his yu or inno- ö 
every ei. 
3 ence turns. 
ithin the 


Tus Counſel for the proſecution requeſted that j 
ſe might be ſaved for the opinion of THE 1 
'pors on a queſtion, Whether, in an indictment on ; 
1 this 


eciſe aud 
e that B 


poflible 


972 CASES IN CROWN LAW. 
1784. this ſtatute, it was neceſſary to have direct proof of 


hin 

the priſoner having taken the oath, or whether that 0 

1 por: 5 fac might not be inferred by the Jury from the other M cha 
circumſtances of the caſe. 1 

Tux Cour told the Jury, that if, notwithſtand- zu. 


ing the above obſervations, they were ſatisfied that MM 7,; 
the priſoner actually took the oath, they might find 
him guilty ; but that, as that fact was not clealy 7 


proved, they ought to acquit him. | uff 

1 Taz Jury found the priſoner Nor GuIiLTy. bo 
| | | but 

in t 

| not 

| Copn %, The KINO againſt WILLIAM Tous. # 

8 2 — con Ar the Old Bailey, in July Seſſion, 1784, Wille Gu 
bl 720. Z an Thomas was tried before MR. JusTICE Asnnus Gr: 
| 4 | aſſault with on the ſtatute 7 Geo. 2. c. 21. for maliciouſly au me: 
* — feloniouſly aſſaulting, on the King's highway, on inte 
. evidence John Lowe with a certain 3 or inſtru am 

5 1 ment called a piſtol, with a felonious intent t.. 7 
Y «demand monies of the ſaid John from his perſon, and again upo 

1 2 his will, feloniouſly to ſteal, take, and carry away. I 

4 | Mx. Lows, the proſecutor, depoſed, That abou 0 
A half an hour paſt ten in the evening of the 21ſt Ju © {| 

1784, he was travelling in a poſt-chaiſe betvweh © \ 

Newington Turnpike and Balls Pond, when the chal e 

ſudqdenly ſtopped, and he ſaw a man with his a f 

extended toward the poſt-boy, and heard him {val f 

many bitter oaths with great violence, but did dos 

55 Ar him make any demand of money. wha 

BENJAMIN DrivG, the poſt-boy, ſwore, That WM of t] 

ber at the bar followed the chaiſe for 10 mar 


"tas, and at laſt preſented a piſtol at him, and 
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him to ſtop, making uſe at the ſame time of many 1784. 
violent oaths; that he immediately ſtopped the 
chaiſe, and the priſoner turned toward it; but per- 
ceiving that he was purſued, he immediately rode 
away, without ſaying or doing any thing to Mr. 
Lowe, who was in the chaiſe ; and that-on his pur- 
ſuers calling out, Stop thief ! he was ſoon after taken. 
Tuk CourrT to the Jury. This evidence is not 
ſufficient ; for the charge in the indictment is not 


roof of 
her that 
he other 


Tromas's 
Cass. 


thſtand. 
ned that 
ght find 
t clearly 


. for an aſſault with intent to rob Dring the poſtillion, 
but with an intent to rob Mr. Lowe, the gentleman 
in the chaiſe: now the intention to rob Mr. Lowe does | 
not appear from any act proved upon the pr iſoner in 

8. the preſent caſe. 

Tir Jury accordingly found the priſoner Not 

, Yuan Guilty ; but he was detained in cuſtody, and the 

SHHURSTON Grand Jury not being diſcharged, another indict- 

ouſly au ment was found againſt him for an aſſault with 

way, ogg intent to rob Benjamin Dring the poſtillion ; but the 

or inſttu fame evidence being given as upon the former trial, | 

tent i Tur Counr ſaid : The ſtatute of 7 Ged. 2. c. 21. ; 

1d again upon which this indictment is founded, enacts, b 

y away. That if any perſon, ſhall, with any offenſive weapon 

hat abou © or inſtrument, unlawfully or maliciouſly aſſault, or 

21ſt Jul © thall by menaces, or in or by any forcible-or 

: betwell © violent manner demand any money, goods or : 

the chal © chattels of or from any other perſon, with a 

h his Il © felonious intent to rob, or commit robbery upon 

him ſv © ſuch perſon, he ſhall be guilty of felony.” But it 

at did 10 dos not appear that the priſoner made any demand | 
whatever ; and it has been held, that upon this branch (r 1 | 

„That fi of the ſtatute it is neceſſary to give evidence of a de- Parfait, 

for * mand made on the perſon intended to be robbed (1). 3 
n, ane * 


B B 3 | The 


vice to 2he TAERU were alſo other counts for uttering the ſaid 
payee is not 


7% | CASES IN CROWN LAW, 


1784, 


"Carp x55. = The KIxG ated Tons srovse xv. 


I bill of Orb. BAILEY July Seſſion 1784, John Sponſouly 

exchange is was indicted for forging an indorſement in the name 

nel de of William Pearce on a bill of exchange purportiig 

1 to be drawn by Richard Davis, in favour of Fillion 
m 

gs wn in- Pearce, on Meſirs. Crofts and Co. for the ſum of 

_ __ four guineas, with intention to defraud, FIBsr, 


ery; but Meſſrs. Crofts and Co. and SECON DLY, one Join 


the drawer's 
jetter of ad- Churchill, 


cient to bill, knowing the indorſement to be forged, with the 
— hay like intention to defraud. i 
parkl 6. 55. IT appeared in evidence, that the * had 
gone to Meſſis. Crofts and Co, Bankers in Pall-Mal, 
and on receiving the four guineas, had written thi 
name John Churchill” on the back of the bill, by 
way of witneſſing the receipt of the money; the 
name Jl Ulam Pearce” being then indorſed 
thereon. | 
Wirtzianm PEARCE, the 1 payee, was an 
intimate acquaintanee of Richard Davis the drawer; 
and he had. received a letter of advice, ſignifying 
that ſuch a bill, together with a bank-note, had 
been remitted-to him; and deſiring him, as an ad 
of friendſhip, to pay their produce over in diſcharge 
of a debt which Davis owed to one Coles. The bil 
never having come into Pearce's hands, he conſe- 
quently had no property in it; and having no de- 
mand on Davis the drawer for its amount, it vi 
agreed that he was'a competent witneſs to prove that 
the indorſement * JVilliam Pearce” was not his 
ar | er oe fs hand- 
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hand-writing. But it was neceſſary firſt to ſhew, that 1784. 
he was the identical William Pearce to whom the bill ——— 
was made payabie: and as the teſtimony of Davis eh 
the drawer was the beſt evidence of that fact, and he 
was not preſent to atteſt it, the letter of adyice which 
Pearce had received from him was held inſufficient 
for the purpoſe; and therefore Pearce's teſtimony to 
ſhew that the indorſement was forged was rejected: 
for although it might not be his hand- writing, yet it 
might be the hand-writing of a William Pearce (a); 
or, as he had not been proved to be the perſon in- 
tended as the payee of the bill, it might be the hand- 
writing of the William Pearce to whom the bill was 
made payable. | 
Tux priſoner was ele e. on this 
indictment. | 


The KING againſt STONE, Cast 156. 


Orp. BAILEY July Seſſion 1784. This was an what ſhall 
indictment on the ſtatute 10 and 11 Will. 8. c- 23. ms os 
for privately ſtealing a watch. the property of Sir 9 


Robert Heſkett, in the ſhop of John Alcock. _—_ R : wa 


(a) See the caſe of Mead v. Young, Michaelmas Term, 31 
Geo. 3. B. R. 4 Term Rep. 28. where it is ſaid by The Count, 
that if a bill of exchange, payable to A. or order, get into the 
hands of anorber perſon of the ſame name with the payee, and ſuch per- 


ſon, knowing that he is not the real perſon in whoſe favour it was 


ove that WM drawn, indorſe it, he is guilty of a For@mRY. 


not his | | . 
hand- 


1 SIR 


„ © CASES IN CROWN LAW. 
1784. SIR ROBERT HEsKETT had ſent this watch to his 


re, JOY watch-maker Mr. Alcock, for the purpoſe of being 
Cass. Tepaired, and it hung in the ſhow-glaſs | in Mr. Alcock 
| mop at the time it was ſtolen. 

ee op ' Tux Covrr ſaid, that the meaning of the AR of 
Folter's Re- Parliament upon which the capital part of the indict 
Ports, 77, ment was founded, had always been reſtrained to ſuch 
goods only, as are expoſed to ſale in ſhops; and did 
not extend to mere repoſitories for goods, although 
they might appear in the nature of hops; and that 
as Mr. Alcock's ſhop was not, with reſpe& to this 
watch, a place of ſale, but a mere repoſitory, \ the 
priſoner ought to be acquitted of the capital part of 

the charge (a). 
Tu Jury accordingly found him ouilty of the 


ſimple larceny only, and he was tranſported for ſeven 
years, 


(a) At the Old Bailey, in April Seſſion 1723, a man was indiQed 

on this ſtatute, for ſtealing @ fire out of the ſhop of W. R. It ap- 

peared in evidence, that it had been left by the owner with the 
maſter of the ſhop, in order that he might ſend it to a ſempſtreſs 

to mend. The Queſtion was, Whether the priſoner was, in this 

_ caſe, ouſted of hisclergy ?- THE Jupces were of opinion that he 
was not, for that the ſtatute was made as a remedy for the maſters of 

ſhops to preſerve their own goods, which might be left there by 

way of trade, and did not extend to goods caſually left there; and 

conſequently the ſtealing of ſuch goods, to the value of five ſhil- 


lings, was not felony without benefit of clergy.—See this caſe 8 
Mod. 165. 
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The KING againſt ANN Pork. x Cain 157% 


ANN POPE was indicted at the Old Bailey in An indi- 

July Seſſion 1784, on the ſtatute 3 and 4 Will. and or try 
Mary, c. 9. for that ſhe on the 15th June, &c. three Mary, c. 9. 
blankets of the value of three ſhillings, and one Pr b odes | 


of linen ſheets of the value of five ſhillings, of the the lodgings 
were let, is 


goods and chattels of one John Webber (the ſame bad. 
goods and chattels being in a certain lodging- room 


in the dwelling-houſe, which by contract and agree- 


ment the the ſaid Aum was to uſe, and which vas let 
to the ſaid Ann with the lodging aforeſaid), then and 


there being found, feloniouſly did ſteal, take, and 


carry away. V 

Tux ſtatute of 3 Will. and Mary, c. 9. ſ. 5. en- 
acts, That if any perſon or perſons ſhall take away 
„with intent to ſteal, embezzle, or purloin any 
** chattels, bedding, or furniture, which by contra 
or agreement he or they are to uſe, or ſhall be 
let to him or them to ule, in or with ſuch lodging, 


* ſuch taking, embezzling, or purloming, ſhall be 


to all intents and purpoſes taken, reputed, and ad- 
** judged to be larceny and felony.” 
Tux Courr. This indictment is not drawn in 
proper form; there is a material omiſſion in it: it 
does not ſtate by whom the goods or the lodgings 
were let to the priſoner; and this is ſuch an omiſſion, 
that the priſoner cannot be convicted upon this in- 
dietment. | | 
Tag Jury accordingly found a verdict of Nor 
GUILTY, | 
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Cue 158. The KING again (ZLORGE Dnuunoxp. 


The declara- Ar the O1d-Bailey in September Seſſion 1784, 


f 0 
— e oe George Drummond was indicted before Mx. Ba ROx 


amen of ee. Ex RE, preſent MR. Jus rice Goulp, for robbing 
Cation, cannot 


be given in the Earl of Claremont of a gold watch, chain, ſeals, 


_ e WK and trinkets. 
Bon oe ging Doxise the trial, the priſoner's Counſel informed 
ng attaſit-- the Court, that a young man of the name of Ed. 


ed, his teſti- ryards, very much reſembling the perſon of the pri- 
mony could { 
not have been ſoner, had been recently executed for a highway 
received on robbery, and that immediately previous to the awful 
oath. : : 
moment of his fate, he had communicated ſomething 
to the Rev. Mr. Villette, the chaplain in ordinary of 
the priſon, touching the commiſſion of the identical 


robbery then under conſideration. - He therefore 


ſubmitted to the Court, that as Mr. Villette's know- 


ledge upon this ſubject had proceeded from the ſolemn 
declaration of a dying man, it was admiſſible ex dence 

1n favour of the priſoner. - 
S the cafe Tur Covrr. It would be inconſiſtent with the 
_ ee ih rules of evidence, which are rales of juſtice, to ex- 
pu . amine a witnels to the declaration of a perſon dying 
178), and under the circumſtances deſcribed. The principle 
Maodeocbs upon which this ſpecies of evidence is received is, 


6.8. Faw. that the mind, impreſſed with the awful idea of ap- 
pet 7 proaching diſſolution, acts under a fanttion equally 
powerful with that which it is preſumed to feel by a 

ſolemn appeal to God upon an oath. The decfarations 

therefore of a perſon dying under ſuch circumſtances, 

are conſidered as equivalent to the evidence of the 

living witneſs upon oath, But to examine a witneſs 
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to the declarations of an attainted convict, would be 1784. 
carrying the rule of evidence beyond its poſſible ex- —— 
tent, even if the perſon were alive; for, as an attainted a 
convict, he could not have been admitted to give 
teſtimony upon oath, and the dying declarations of 
ſuch a perſon cannot, conſiſtently with the principles 
of juſtice, be conſidered as. better evidence than his 
teſtimony on oath would have been if he had been 
alive. The fact, however, that a man reſembling the 
perſon of the priſoner was executed, may be given in 
evidence, provided it is confined within ſuch time as 
to make it probable that he was the perſon who come 
mitted this robbery. 

Tux priſoner's Counſel did not venture to call any 
witneſs to eſtabliſh that fact; and the J ury found the 
priſoner GUILTY. | 


The KixG againſt THoMP8O0N and MACDANIEL. Cas 159. 


A T the Old-Bailey September Seſſion 1784, Eli- The penal- 
zabeth Thompſon and Mary Macdaniel were indicted eo pea 
on the 12 Ann. c. 7. for ſtealing ſeven guineas, the dwelling- 
monies of Thomas Clifford, in the dwelling-houſe of — the 
the l Mary Macdanel. caſe of a pri 
Tux ſtatute recites, Foraſmuch as divers wicked — 
** and ill-diſpoſed ſervants and other perſons are en- of another in 
„ eee to commit robberies in houſes, by the — 
'* privilege of demanding the benefit of their houſe. 
** clergy;” and therefore enacts, That all and 
© every perſon or perſons that ſhall feloniouſly ſteal 
any money, goods or Chattels, wares or mers» 
chandizes, of the value of forty ſhillings or more, 


being 


A 
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1784. being in any dwelling-houſe or out-houſe there. 
. ** unto belonging, although ſuch houſe or out-houſe 
and Mac-. be not athally broken by ſuch offender, and al- 
. et „ though the owner of ſuch goods, or any other 
* perſon or perſons, be or be not in ſuch houſe or 
* out-houſe, or ſhall aſſiſt or aid any perſon or per- 
ä ſons to commit any ſuch offence, ſhall be de- 
harred from the benefit of clergy.” | 
Ir appeared in evidence, that the houſe in which 
the larceny was committed, was in fact the houſe of 
Mary Macdaniel; and the CourT held, that the 
meaning of the legiſlature did not extend to the 
caſe of a perſon ſtealing in his own houſe (4). 


Caon i6o, The King againſt HUTCHINSON, and Others. 


The ſubſtan- Ar the Old-Bailey September Seſſion 1784, William 


tive clauſes 


of the Smug- Hlutehinſon, Thomas Lewis, and Daniel Wilkinſon, 
gling Act 

2 — There muſt be a deliberate aſſembling to bring the offenders within 
__ penalty of the ſtatute. 


— 


(a) In January Seſſion 1780, Arn, the wife of Jobn Gould, was 
tried before Mx. Jus ric Nas, preſent L. C. B. SKYNNER, Ma. 


J. Asnnuksr, and MR. S. ApaiR, Recorder, for ſtealing a leathern | 


purſe, containing fix guineas, &c. the property of William Herring, 
in the dwelling-houſe of the ſaid John Gould. — Tn JupGs were 
unanimouſly of opinion, that the priſoner could not be convicted 
of the capital part of the charge, inaſmuch as the felony was com- 
mitted in the dwelling-houſe of her huſband, which muſt be con- 
ſtrued to be her dwelling-houſe, and the ſtatute evidently means 
the houſe of another.. The priſoner was therefore found guilty of 
the ſimple larceny only. This point was afterwards mentioned to 


Mx. JusT1ce Govrb, who concurred with the * in this opi- 
pion. N. S. | 


2 - | were 


4 


there. 
houſe 
d al- 
other 
uſe or 
r per- 
e de- 


which 
uſe of 
t the 
o the 


rs. 


Ilham 
inſon, 


within 


1d, was 
R, Mx. 


eathern 


Herring, 
ES Were 
nviced 
as com- 
be con- 
means 
uilty of 
oned to 
his opi - 


were 


CASES IN CROWN, LAW. 
were tried before MR. BARON Evss, preſent Mx. 


JvosTice GovuLD, on the ſtatute 19 Geo. 2. c. 34. 


upon an indictment containing three counts. 

Tu firſt count charged, that the priſoners, with 
divers other perſons, with fire-arms, and other of- 
fenſive weapons, feloniouſly did aſſemble themſelves 
together, in order to be aiding and aſtiſting- in reſ- 
cuing and taking away from VV. J. and C. S. two 
of the Officers of the Exciſe, in the due execution 
of their office, 150 gallons of foreign geneva, heing 
uncuſtomed goods, and liable to pay duties, &c. 
after ſeizure of the ſame by the Officers, of the Exciſe 


as aforeſaid. 


Tur F count charged, 6 — 5 18 hy 
bled, they aſſaulted the Officers of. the Exciſe in the 
due execution of their office (4). f 


: | = 

(a) In July Seſſion 1784, Fohn Shelley was indicted at the Old 
Bailey on this ſtatute, and the indictment Rated, as in the preſent 
caſe, that the proſecutors were Exciſe Officers, and the goods ſeized 
uncuſtomed goods, No evidence was given to prove theſe averments, 
but what was to be collected from the teſtimony of the proſecutors 
themſelves; and it was ſubmitted to the Court, that being facts 
poſitively alledged, they ought to be directly and ſubſtantially 
proved. In anſwer to the firſt point, the Statute 11 Geo, 2. c. 30. 
J. 22. was produced, by which it is enacted, that Exciſe Officers 
acting in the execution of their duty ſhall be taken to be Exciſe 
Officers until the contrary ſhall be made appear, for that in all caſes 
of this kind the onus proband! is thrown upon the priſoner. As to 
the ſecond point, it was admitted, that reaſonable proof ought to 
be given of their being uncuſtomed goods, and that the circumy 


llances under which they were ſeized were ſufficient for the Jury to 
exerciſe their judgments upon with reſpect to the fact .—See, as to 
the firſt point, the Gordons' Caſe, Northampton Spring Aﬀizes 


1789, poſt. and the caſe of Berryman v. Wile, * Terms . 


. Geo. 3. 4 Term Rep. $06. 


— 
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cAsES IN CROWN LAW. 
Tux third count charged, that they hindered, ob- 
ſtructed, oppoſed, and reſiſted the Officers, &e. 


Tux Officers of Exciſe, iti conſtquence of an in- 
formation, went to ſearch Hutthinſon's houſe, where 


they found a quantity of geneva in tubs concealed 


in a vault utider the yard. Two of the priſoners 
ſtruck the Officers, beat them from the vault after 
they had entered it, and prevented them from 
taking the tubs away. The Officers went in ſearch 


of Conſtables and other affiſtanee ; but on their re- 


turn, twelve or fourteth people had come drunk 
from an adjacent ate-houſe, and were carrying ſome 
of the tubs away. There was a great noiſe and riot, 


many brick-bats were thrown at the officers, and one 


of them was knocked down and wounded, but the 
Smugglers were not ſeen to ule any offenſive 
weapon. 
Tux ſtatute upon which the preſent indiẽtment is 
founded contains five branches. 
Firsr, it enafts, © That if any tot to the 


t number of three or more, armed with fire-arms or 


other offenſive weapons, ſhall be aſſembled in 


order to be aiding and aſſiſting in the illegal ex- 


*« portation of goods prohibited to be exported, ot 
* the carrying off ſuch goods in order to ſuch ex- 
"* portation, or in running, landing, or carrying 
«© away prohibited or uncuſtomed goods, or goods 
* liable to pay any duties, which have not been 


* paid of ſecured, or in the illegal relanding of any 


ah rn whatſoever which have been ſhipped or ex- 


ported upon debenture or certificate, or in ref- 


_ *© euing or taking away the ſame, after ſeizure, 


from any Officer or Officers of the Cuſtoms of 
«« Exciſe, or other his Majeſty” s revenue, or other 
| | 9 «« perſon 


* 
* 
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perſon or perſons employed by him or them; or 


.« affiſting him or them, or from the place where 
« they ſhall be lodged by him or them, or in reſ- 


„ cuing any perſon who ſhall be apprehended for 
«© any of the offences made felony by this or any 
« other Act relating to the revenues of Cuſtoms or 
* Exciſe, or in preventing the apprehending any 
« perſon who ſhall be guilty of any ſuch offence, 
« every perſon ſo offending ſhall ſuffer death with- 
out the benefit of clergy.” | 


Lay 
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1784. 


Hurchix- 
sox's Cask. 


SECONDLY, Or in caſe any perſons to the Rum 


« her of three or more, ſo armed as aforeſaid; ſhall 
« be fo aiding or aſſiſting, they thall ſuffer death 
Without benefit of dietpy.” 

'TurrDLY, Or if any perſon ſhall have his face 
„ blacked, or wear any vizard, maſk, of other diſ- 
« guiſe when paſſing with ſuch goods.” 

FourTHLY, ** Or ſhall forcibly hinder, obſtruck, 
** aſſault, oppoſe or reſiſt any of the Officers of the 
* Cuſtoms or Exciſe, or other his Majeſty's re- 
venue, in the ſeizing or ſecuring any ſuch 
10 goods. 95 

Frrrnly, © Or if any partes! or perſons ſnall 
„% maim or dangerouſly wound any Officer of the 
* Cuſtoms or Exeiſe, or any other his Majeſty's re- 
venue, in his attempting to go on board any ſhip - 

* or veſſel within the limits of any of the ports of 


this kingdom, or ſhoot at, maim, or dangerouſly 
* wound him when on board ſuch ſhip or veſſel, and 


in the due execution of his office or duty; then 
every perſon fo offending ſhall be adjudged guilty 


* of felony, aud {hall ſuffer death without benefit. 
«c af clergy.” 
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Tuk Court. The third branch of the Act of 
5. Parliament apparently has no regard to the number 
' 808%s C ASE. of perſons, nor to their being armed with offenſive 
See the con- Weapons; and therefore an individual, paſſing dic 
ag, F gui ſed with uncuſtomed goods, would in all proba- 
Juſtice Wills bility be deemed within the penalties of the Ad. 
ape MF- 5 The n branch alſo, being coupled by the word 


ron P. 
in the — * 0R” to the preceding ſentence, ſeems to be a clauſe 


ing) that would reach any individual who ſhall forcibly 
1784 hinder or obſtruct a Revenue-Officer in the execution 
; of his duty. On this clauſe the third count in the 
preſent indictment is founded, and undoubtedly 

there is evidence to prove the fact; but by the ſtatute 
of 19 Geo. 3. c. 69. ſ. 10. this offence is reduced 
to a miſdemeanor, puniſhahle by corporal puniſl- 
ment, and the felony thereby virtually repealed, 
This point was ſettled by the TWELVE Ju pogzs, in 
the caſe of the King v. Davies, reſerved by Mr. 
Juſtice Gould from the Home Circuit (1). The ſecond 
count does not appear to be ſupported by any of the 
clauſes in the ſtatute ; and on the firſt count, which 

is framed on the firſt branch of the Act, there 

does not appear to be ſufficient evidence to convict 

e hn the priſoners. To bring offenders within the penal- 
Gray, July ties of this clauſe, they muſt be armed with Fenice 
| * > 4 . weapons (a); and ms aſſembling muſt be deliberate, 
quitted upon | T4 be Se and 
the authority 


of this Opi- 
nion. 


(1) Vide 
ante, P- 306 * 


Caſe 131. 


* — — r 0 % * wy — 


——— 


(a) In B. R. Trinity Term, 15 Geo. 2. it appeared in a ſpecial 
verdict on an inditment for this offence, that all the company had 
fre- arme, except the defendant, who had only a common horſewiiy 
and Tre Cour ſo ſtrongly inclined that the defendant was not 
guilty, that the Attorney or Solicitor General declined to argue it; 


for the Act muſt be taken ſtrictly; and it is a material circumflance 
0 | al 


in ea. 


2 Str 
Juſtic 
catch 
affray 
ing o 
Seſho! 
at the 
ariſin 
the C 
on re; 
pons 
of Ge 
the a 
peopl 
and o 
THE ( 
or ſhc 
great 
and 1 
prope 
for at 
withi 
Frank 
at hers 
by Le 
bailed 
neceſſ 
vidua 
page 
(1) 
Baror 
quitte 
Was t! 
conſtr 


V. 


A of 
mber 
nſive 
5 df 
roba- 
Att. 
word 
elauſe 
reibly 
ution 
n the 
tedly 
tatute 
luced 
uniſh- 
ealed. 
ES, in 
7 Mr. 
econd 
of the 
which 
there 
onvic 
penal- 
f enjive 
Derate, 

and 


— 


a ſpecial 
any had 
r ſtaubiß 
was not 
irgue it; 
umſtance 
al 


| CASES IN CROWN LAW. 


and for the expreſs purpoſe of afliſting in the reſcue 
of the goods (a). In the preſent caſe it is quite the 
reverſe. A ſet of drunken fellows come from an 


— 


e af 


— — 


in each man's caſe, that he ſhall be armed with an Fenſive aveapor. 
2 Strange, 1166. Fletcher's Caſe. —At O. B. May Seſſion 1784, Mr. 
Juſtice Willes and Mr. Baron Perryn inclined to think that a perſon 


catching up a hatchet accidentally, during the hurry and heat of an 


affray, is not being armed with an ofen/fve weapon within the mean- 
ing of this Act. The Caſe of Cornelius Roſe.— At the O. B. February 
Sefion 1785, large ſticks, about three feet long, with large knobs 
at the end, with ſeveral prongs, the natural growth of the ſtick, 


ariſing out of them, were held not to be offenſive weapons; and 


the CourT, (Mr. J. Gould, Mr. B. Perryn, and Mr. Recorder,) ſaid, 
on reading the preamble of the ſtatute, that they muſt be ſuch wea- 
pons as the law calls dangerous weapons. Ince's Caſe —In the Caſe 
of George Coſans, O. B. May Seſſion 1785, it was contended, upon 
tue authority of Ince's Caſe, that very large club ſticks, ſuch as 
people ride with to defend themſelves, are not offenſive weapons; 


and on its being left to the Jury, the priſoner was acquitted : but 


The CourT ſaid, that although it was difficult to ſay what ſhould 
or ſhould not be called an offenſive weapon, it would be going a 
great deal too far to ſay, that nothing but guns, piſtols, daggers, 
and inſtruments of war ſhould be fo conſidered ; but that bludgeons, 
roperly ſo called, clubs, and any thing that is not in common uſe 
for any other purpoſe but a weapon, are clearly offenfive weapons 
vithin the meaning of the legiſlature. And in the Caſe of one 
Franklyn, who was committed to Norwich gapl for that he, with 
ethers, armed, had aſſiſted in reſcuing ſmuggled goods, it was ſaid 
by Logp MANSFIEL D, on the priſoner's being brought up to be 
bailed, on the ground that he himſelf was not armed, that it is no: 
neceſſary, to conſtitute a FELONY under this Act, that every indi- 
ridual aſſembled ſhould be armed.—See poſt. and Cald. Deciſions, 
page 246, 

(1) O. B. December Seſſion 1785, Mr. Juſtice Willes and Mr, 
Baron Hotham adopted the ſame opinion, and the priſoner was ac- 
quitted. The Caſe of B. Spice. —And at July Seſſion Thomas Gray 
vas tried before Mr. Juſtice Heath, and acquitted upon the ſame 
conſtruction of the ſtatute. 
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1784, ale-houſe, and haſtily ſet themſelves to carry away 
the geneva, but whether with arms or without is not 
HuTcnin- |, 5 | 
son's Caze. proved. It ſeems very queſtionable, whether the 
object which the legiſlature had in view can be ex. 
tended to the preſent caſe. The goods are found 
concealed in a vault; and the words of the ſtatutt 
manifeſtly allude to the circumſtance of great mul: 
titudes of perſons coming down upon the beach d 
Va the ſea, for the purpoſe of eſcorting uncuſtomed 
goods to the places deſigned for their reception. 
Tnx Courr offered Mr. Attorney-General a ſpe. 
cial verdict upon this caſe; but he declined to take 
it, and the priſoners were acquitted. 


Cast 161. The KING againſt HawmirToN and Cursszs, 


Q. Whether Ar the Old-Bailey in December Seftion 1784 


in an Indict- | . 5 ON EE 5 
ee, Sea en James Hamilton and Margaret Cheſſen were indidte 


x Edw. 6. c. on 1 Edw. 6. c. 12. ſ. 10. for breaking and entering 
"0c: 85 _ the dwelling-houſe of Thomas Reed in the day tin, 


r $M one Elizabeth Faulkner, ſpinſter, then being therein, 
day time, And ſtealing wearing apparel to the value of twenty 
— yo ox pounds, the property of Mary Langley, widov. 
inner door There was a ſecond count on the ſtatute 12 Anne, 
1 c. 7. tor ſtealing the ſame goods in the dwelling 
cupboard, houſe of Thomas Reed. 


after having r | 3 5 
e eee TnouAs REED was a hair-dreſſer living in &. 


3 ad- James's-ſquare, and with whom Mary Langley thel 
miſſion into 


the houſe, is Iodged, ſhe having Elizabeth Faulkner living will 


ſufficient to her as a ſervant; but at the time this offence v 
ſupport the 


Indigtment, — See Foſter, C. L. ſ. 108. 1 Hale. Pl. 508. 524. 527. 
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committed neither Langley nor Reed were at home. 1784. 


About three o'clock in the afternoon of 12th Septem- 
her 1784, Mrs. Chefſer called at Reed's houſe on 
pretence of wiſhing to ſpeak with. one Mary Ban- 
niſter, who had then recently left Mrs. Langley's 
ſervice; but on being told that ſhe was gone away, 
and learning that no perſon was in the houſe but 
Elizabeth Faulkner, ſhe departed. About ten mi- 
uutes afterwards the priſoner, James Hamilton, ac- 
companied by a man whom he called Hill, came to 
the houſe and enquired for Mr. Reed, ſaying they 
had buſineſs of great importance to him which muſt 
not be communicated to any other perſon, and de- 
firing, on being told that he was not at home, to be 
furniſhed with pen, ink, and paper, in order to write 
the buſineſs to him. Elizabeth Faulkner, not ſuſ- 
pecting that any miſchief was intended, immedi- 
ately ſhewed Hamilton into the parlour, while Will, 
on his ſaying, ©* Come in Will,“ ſhut the ſtreet door 
and followed him; but the moment- they entered the 
room, Hamilton put a piſtol to Elizabeth Faulkner's 
head and commanded her to be filent, while 174 
cloſed the ſhutters of the windows, which looked 


into the Square, and faſtened them very deliberately. 


with the iron- bar. Hamilton then ſecured the girl, 
by blinding her eyes with an handkerchief, gagging 
her mouth with a large pear, tying both her hands 
and legs with tape provided for the purpoſe, laying 
her on the ſofa, and ſitting on her while Mill went 
up ſtairs into Mrs. Langley's room. He remained 
up ſtairs about a quarter of an hour, when he came 
down and went out and called a coach to the door, 
into which he put two bundles ; and, aſter threaten- 
ing to murder the girl if the ſtirred from the ſofa, 
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or made the leaſt noiſe, went away. On Mrs. Lang- 


Hauk rox les return home, for Mr. Reed was out of town, 


the girl was releaſed and information immediately 
given to the Public Office in Bow-ftrect, by whoſe 
activity the coachman that had been called to carry 
away the ſpoils was ſoon found. It appeared that 
they drove firſt to Charing-croſs, where the priſoner 
Margaret Cheſſer, who was waiting there, got into the 
coach; from thence to Temple Bar, and then to the 
corner of Chapel: ſtreet in Berwick:ftreet, where they 
diſcharged the coach, took the bundles, and went 
away. The priſoners Hamilton and Margaret Cheſſer, 
who ſhewed one of the officers @ certificate of being 
married to Hamilton, were apprehended on the en- 
ſuing day at No. 1, Church Fard- alley, in Caſtle 
Yard, Holborn, where part of the property was 
found: and it appeared, upon examining the room 
from which the property was taken in Mr. Reed's 
houſe, that the door of an eſerutoir in the room, 
which was perfectly ſafe before Ni went up ſtairs 
was broken, and part of the goods taken from the 
eſcrutoir. | 

Tug Counſel for the priſoners contended, Fins7, 
That the part which Mrs. Hamilton had acted in this 
buſineſs, thewed that what the did was by the coer- 
cion of her huſband, and that, therefore, ſhe could 
not be found guilty. SzconDLY, That as the pro- 
perty found did not amount to forty ſhillings, the 
priſoner could not be tound guilty of the capital 
part of the charge contained in the ſecond count of 
the indictment. And THIRDLY, That to conſtitute 


the capital offence, as deſcribed in the firſt count, 


there muſt be an aftual breaking into the houſe, and 
not merely a breaking of cupboards, cloſets, or any 
_ thing 
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thing of the like kiud, after the entry is obtained; 1784. 
and cited Mr. Juſtice Foſter, who fays, With re- 


„ gard to the ſingle point of breaking the houſe, "Cas ws 
+ whatever kind of breaking will make a man guilty 
* of burglary at Common Lare, will bring him 
«© within the ſtatute 1 Edw. 6. c. 12. f. 10. bat 
that no act of violence ſhort of a Common Law 


* Burglary will: That with regard to cupboards, 
* preſſes, lockers, and other tixtures of the like 
„ kind, I think we muſt, in favour of life, diſtin- 
guith between ' caſes relative to mere property, 
and ſuch wherein life is concerned. In queſtions 
between the heir and deviſee, and the executor, 
thoſe fixtures may with propriety enough be con— 
ſidered as annexed to, and parts of the freehold. 
The law will preſume, that it was the intention of 
the owner, under whoſe bounty the executor 
claimeth, that they ſhould be ſo confidered, to the 
end that the houſe might remain to thoſe who, by 
operation of law, or by his bequeſt, thould become 
intitled to it, in the ſame plight he put it, or ſhould 
* leave it entire and undefaced: But in capital cajes, 
Jam of opinion that ſuch fixtures, which merely 
* ſupply the place of cheſts and other ordinary uten- 
fils of houſehold, ſhould be conſidered in no other 
light than as mere moveables, partaking of the na- 
ture of thoſe utenſils, and adapted to the ſame uſe.” 
Tur Counſel for the proſecution contended, that 
though the goods found were not proved to amount 
to forty ſhillings, yet if the Jury ſhould be of opi- 
mon, under all the circumſtances, that the priſoner 
took the goods laid in the indictment, it would be a 
capital offence under the ſecond count ; and that as 
tie entry had been obtained by fraud, it was in 
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1784. conſtruction of law a ſufficient breaking to ſuppon 
the charge in the firſt count. 
MALT Tax Covar ſaid, that Mrs: Hamilton muſt be 
acquitted, as the appeared to have acted under the 
influence of her huſband; and left it with the Jury 
to conſider, whether Hamilton had not ſtole the reſt 
of the things which. the proſecutor loſt, as well 
thoſe which had been produced ; but gave no opi- 
union as to the other objection. | 
Tue Jury acquitted Margaret Hamilton, and 
found her huſband guilty of ſtealing goods in the 
dwelling-houſe to the value of forty ſhillings. 


The KING againft L. II. S. Duror. 


CasE 162. 


If, in an in- Ar the Old-Bailey in December Seſſion 178% 


dictment on „ | 
theBlackae, L. H. S. Durore was indicted before Mr. Bano\ 


for malici- HornAu on the ſtatute 9 Geo. 1. c. 22, for mal: 
why 8 ciouſly ſhooting at H. Sandon, in the dwelling-houſe 
other, the of James Brewer and John Sandy. | 
offence be | : " ; : 
laid to have Ir appeared upon the evidence, that it was in the 
. dwelling-houſe of John Brewer and James Sundy. 
dwelling- Tur Couvgr. This is a fatal variance. The pro- 
nanny wn ſecutor has thought proper to ſtate the names of tht 
dence that owners of the houſe where the fact is charged to have 
— name of been committed, Perhaps this averment was not 
the houſe was neceſſary to the validity of the indictment ; for the 
e wr; wa ſtatute fays, ** who ſhall maliciouſly ſhoot at any 
riance. ** perſon in any dwelling-houſe, or other place: 
f but having averred that it was in the houſe of J 
Brewer and James Sandy, he is hound to prove it a: 


it is laid; now the evidence is, that My. Bremer“ 


2 ; chriſtian 


chriſ 
Sand 
whel 
ſer10 
the! 

TH 


pport 


ſt be 
r the 
Jury 
e reſt 
ell as 
| Opt- 


and 
n the 


[784 
ARON 
mall- 


houſe 


n the 
1 

Pro- 
F the 
have 
S not 
r the 


t any 
lace: 

John 
6 it as 
ee 
riſtian 


CASES IN CROWN LAW. 391 


chriſtian name is not John but James, and that Mr. 1784. 
Sandy's chriſtian name is not James but John 5 and Doxonr's 


when a man is charged with a capital offence of fo . 
ſerious a kind as the preſent, every ſtrictneſs n 
the law requires muſt be attended to. : . 
Taz Jury therefore found a verdict, Nox Gurzry. | 
The Kid againſt HoLLanD Pathath. Cask 163. 


Ar the Old- Bailey December Seſſion 1784, Hol- All paper, 


on the face 
land Palmer was convicted before MR. SERJEANT * which 


Apair, Recorder, on the ſtatute 23 Geo. 3. c. 49. there is 2 
mark reſem- 


. 20. for uttering 1000 pieces of paper with a coun- bling zhe 


terteit ſtamp thereon ; but a queſtion of law ar oel z c 5 


upon the conſtruction of the ſtatute, and the cafe Geo. 3. c. 49. 


was ſubmitted to the conſideration of the TWELVE ing a —_— 
Jupgrts. duty on re- 


| ceipts, ſhall 
THE STATUTE, ſet. 3. enacts, *©* That for every Ds 


piece of paper upon which any receipt or other s e og 
diſcharge given for the payment of money « jaid ties. 
amounting to two pounds, and not amounting to 
the ſum of twenty pounds, {hall be ingroſled, 
written, or printed, there thall be charged a 
* ſtamp-duty of  two-pence :” and by the thirteenth 
ſection the Commiſſioners of the Stamp-Duties are 
impowered “e to uſe and provide ſuch ſtamps for the 
* faid duties as ſhall be requitite in that behalf.“ 
It is alſo enacted by ſection 20. That if any per- 
** fon ſhall counterfeit or forge, or procure to be 
* counterfeited or forged any ſtamp, or mark di- 
* rected or allowed to be uſed by this Act for the 
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“ purpoſe of denoting the duties aforeſaid, with 
© intent to defraud his Majeſty, or ſhall fraudu- 
** lently uſe any of the ſaid ſtamps or marks with 
be the like intent, or ſhall utter, vend, ſell, or 
s expoſe to ſale, any paper liable to the ſaid duties, 
with any counterfeit 'mark or impreſſion there. 
on, knowing the ſame to be counterteited, ſuch 
*© perſon ſhall ſuffer death without benefit of 
clergy.” , 

TuE INDICTMENT alſo, - purſuing. the ſtatute, 
charged, That a certain ſtamp was provided and 
uſed for ſtamping and marking every piece of paper 
upon which any receipt or other diſcharge given for 
the payment of money amounting to two pounds, 
and not amounting to twenty pounds, ſhould be 


written or printed with a ſtamp of two-pence: Any 


THAT Holland Palmer, intending to defraud his Ma- 


Jeſty of ſuch right or duty, did utter and expoſe to 


ſale, to one Hannah Gabriel, 1000 pieces of papers 
liable to the ſaid duties of two-pence, reſembling the 
impreſſion of the ſtamp then and there uſed in pur- 
ſuance of the ſaid ſtatute, well knowing the ſaid 
impreſſions to be counterfeit. 

Ink objection aroſe upon the words, ** papers 
liable to the faid duties,” which, it was contendet|, 
were entirely void of the preciſe ſenſe and definition 
to which they were applied; and incapable of any 
conſtruction within the poſſible intention of the 


' Legiſlature upon this ſubject. 


On the ninth day of Hilary term 1785, all the 
Jvpscxs, except L. C. Baron Skynner, and Mr. Baron 
Hotham, who were indiſpoſed, aſſembled at Loxv 


MaxsrFitly's Chambers, and the queſtion was very 


fully and elaborately diſcuſſed—On the firſt day of 
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the February Seſſion following, the reſult of the con- 


ference was delivered to this eftect by 

Ma. JusTice GouLD. The objection ariſes upon 
a ſuppoſed inacuracy of the words in the ſtatute, 
paper liable to the ſaid duties; which words the 
preſent indiètment has purſued in the plural number, 
although a duty.of one deſcription only is mentioned: 
but the Ju poks are of opinion, that the indictment 


is properly drawn, and that in this and in every 


other reſpect it contains all the ingredients required 
by the Act. The material queſtion is, What the 
Legiſlature meant by the words, ** paper liable to 
% duties?” And it was ſaid, that as one particular 


piece of paper cannot be liable to any of the duties 


more than another, it would follow that all the 
writing-paper in the world, whether manufactured in 
England or in China, might be conſidered as paper 
liable to duties,” and every utterer or ſeller of 
paper of any deſcription, indicted for a capital of- 
fence, in having expoſed to ſale paper liable to the 
« ſaid duties.” In anſwer to this ſuggeſtion, all the 
JupGts are of opinion, that, upon a due attention 
to the preſent ſtatute, and the ſtatute 24 Geo. 3. c. 7. 
paſſed in the ſucceeding Seſſion upon the ſame 
lubject, it will appear, that the words paper liable to 
« the ſaid duties are capable of a clear and un- 
equivocal meaning. 
the expreſſions of the Legiſlature are to be 'inter- 
preted. FIRST, If any part of an Act of Parliament 
is penned obſcurely, and other paſſages in the fame 
Act will elucidate that obſcurity, recourſe ought to 
be had to ſuch context for that purpoſe. SEconpÞLY, 
if there are ſeveral Acts upon the fame ſubjeR, they 
are tq be taken together as forming one ſyſtem, and 

| 28 
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as interpreting and enforcing each other. By adopt- 


ing theſe rules in the prefent caſe, it will appear, 
that the words paper liable to the ſaid duties” are 


not to be taken in the large and indefinite Tenſe 
which was attempted to be impoſed upon them, but 
as a diſtin&t deſcription of ſuch pieces of paper as are 
deflined or prepared for the uſes mentioned in the 
ſtatute. The ſtatute, by ſect. 14. deſcribes the paper 


liable to duties to be that paper upon which any 


receipt or other diſcharge for the payment of 


cc money ſhall be written ;” which, before the fame 
* ſhall be written,” is ordered to be brought to the 
Stamp-Office to be ſtamped. And by 24 Geo. 3. 


c. 7. ſ. 8. no paper required to be ſtamped by this 


ſtatute ſhall be permitted to be ſtamped at any time 


after the ſame thall have been written, unleſs on the 
payment of Ten Pounds. The paper thus deſtined 


and prepared for the ule of writing receipts thereon, 
is the paper meant by the words ** paper {able to 
the duties;” and therefore all paper upon the 
face of which a mark appears reſembling the mark 
which the Act requires, is evidently ** paper table 
to the duties,” hecauſe the preparation of thus 
marking it diſcovers the purpoſe for which it 1s 
deſigned. Upon the papers mentioned in the in- 
dictment, there appears a falſe ſtamp or impreſſion, 


reſembling the true ſtamp which the law requires for 


receipts : this diſcovers the uſe for which they were 
deſtined and prepared, and brings them within the 
general words of the Act, paper liable to the ſuid 
duties. THE JuUDGEs are therefore unanimouſſy 
of opinion, that the priſoner was properly convicted. 
In January Seſſion 1785, Ann Jones was con- 
victed: at the Old Bailey on the ſame ſtatute ; but 
by. | her 
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pt- her judgment was reſpited until the above determina- 1784. ; 
ar, tion was known. eee 1 
are Born the priſoners received ſentence of death. Cn: 9 
nſe 1 
but | | f 8 { 
are e 1785. i 
ws The Kine againſt William TayLon. Casz 164. f 
b ä i 
n Ar the Old Bailey January Seſsion 1785, William The 1 9 
of Taylor was indicted for ſtealing one plate glaſs for a or _ i 
55 coach- door, value fifteen ſhillings, and one hammer- coach ſtand- * 
the cloth, value two thillings, the property of John e 5 - 
. Whitworth. | ter's yard, + 
this The proſecutor, John I/hitworth, was a coach- t 5 "O N 
; P u to be the * 
. maſter, and had let a pair of horſes on a job to 8 "og 1 
the the lady to whom the coach from which the property matter. 3% 
ned was ſtolen, belonged. The coach, at the time the N a 
ON, things were taken away from it by the priſoner, i 
to ſtood i in Mhitworth's yard, in a coach- houſe belong- f 1 
the ing to him, and he ſaid that it was entirely under mh 
ark his care, and that he confidered himſelf anfwerable "wr 
able to the lady for every thing belonging to it. 1 
hus It was objected, that the property ſtolen ought to . 
t is have been laid as the property of the lady, and not „ 
m- of the coach-maſter. | j 1 
wn, M. RrcoRDER confulted EVYRE, Chief Baron, 1 
for and AshHU RST and HEATH, Juſtices; and they 1 
Vere were all clearly of opinion that it was well laid ; and 1 
the the caſe of Robert Statham was remembered, who, at | 11h 
faid the Old Bailey in June Seſſion 1773, had been con- | 10 
uſſy victed before MR. JusTice Asro of ſtealing a FH 
d. chariot-glaſs from a lady s chariot, which had been 5 
on- put up at a coach- -yard in Chelſea, while the owner f + 
OY of f it was at Ranelagh, and the property was laid to of 
"ne be 
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1785. be in the maſter of the yard where the chariot had 
been put. up. 


TAYLOR'S 
CAszE. 


— 


Casx 165. The KING againſt GIBSON, Morro, and WIOCs. 


— 2 - b Ar the Surrey Lent Aſſizes 1785, for King ſton, 


houſe, if un- the priſoners Philip Gibſon, John Mutton, and Henry 


— Wiggs, were convicted before MR. BARON PErRy, 
. for burglary in the dwelling-houſe of Thomas Smith, 
part of the and ſtealing a large quantity of goods therein, the 
3 property of John Fill, on the 15th January 1785. 


though there THE caſe was reſerved for the opinion of Tu: 
be no in- 


| ternal com. TWELVE JUDGES upon the following ſtatement of 


munication facts : 
between the 


| ſhop and the FIRST, Thomas Smith is the owner of a houſe at 
houſe, and Fſher, in which he reſides himſelf, to which houſe 


although no l SEE : 
— flop there is a ſhop adjoining built cloſe to the houſe; 


in the ſhop. there is no internal communication between the 


houſe and the ſhop, and no perſon lies in the 
ſhop ; the only door to the thop is in the court 
„ yard before the houſe and ſhop. Thomas Smith 
let the thop, together with ſome apartments in the 
houſe, to the faid John Jill from year to year 
at the clear yearly rent of ſix guineas. There is 
only one common door to the houſe, which com- 
municates as well to the apartments reſerved to him- 
ſelf by Mr. Smith, as to thoſe he lets to John Hill. 
There is a court-yard before the houſe and thop in- 
cloſed by a brick wall three feet high, which includes 
both the houſe and ſhop. In this wall, next the 
road, is a gate or wicket faſtened by a latch, which 
ſerves as a communication to both houſe and ſhop: 
The burglary was committed in the ſhop. 
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IT was objected by the priſoner's Gounſel, that the 1785. 
ſiop could not be conſidered as the dwelling houſe of rms” 
Thomas Smith, as laid in the indictment. Sentence ae e ; 

IGGS 


was reſpited ; and the above facts are ſtated for the c Chan 
opinion of THE JUDGES. 


SECONDLY—The priſoners were alſo indicted upon one offender 


THE Brack AcT, for that they, on the 15th „ 


January laſt, at Eſher, with a piſtol loaded with guilty on a 
gun-powder and a leaden bullet, maliciouſly and e ge 


againſt three, 
felonioufly did ſhoot at John Harwood againſt the for malici- 
ſtatute. , Oully ſhoot- 
ing at | 


Ir was proved upon this wink that Philip Gibſon, another, 
one of the three priſoners, fired the piſtol at John — 1. 
Harwood; that the ball paſſed through his coat to © 22. 
his hip, and took away a piece of his hip. 

Tue Jury found Philip Gibſon Guflrv; and 
Mutton and Wiggs Nor Guiry. 

GARROW, . for the priſoner, moved in arreſt of 
judgment, that as this indictment charged the pri- 
toners with ſhooting the piſtol, one only could not be 
convicted of the charge ; unleſs the indictment had 
contained ſeparate charges againſt each of the pri- 
ſoners in diftin&t counts. | | 

The judgment therefore was reſpited until the 
opinion of all the Judges ſhould be taken upon the 


- 


objection. 


(Signed) R. PERRY N, | 


April 9th, 1785. 


Ar the Summer Aſlizes 1785, at Croydon, aſter all 
the trials were over, the three priſoners were put to 
the bar, and Mr. Baron Ex nx, the Judge who 
preſided on the Crown fide, ſtated to the priſoners 
fully the caſe 1 the burglary, but not upon the 

in- 
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1785. indictment for the malicious fhooting, as no Opinion 
had been given thereon (a); and ſaid, that all the 

. Jupers or EncrianD had taken the ſame into con- 
110 2's ſideration, and were unanimouſly of opinion, that the 
ſhop of John Hill was to be conſidered as part of 
the dwelling-houſe of Thomas Smith, it being within 

the ſame building and ſame roof, though only one 


door of communication; and therefore that the pri- 


ſoners were duly convicted. | 
Tnrv accordingly received ſentence of death. 


? 


Cas g 166. The KING againſt TAYLOR and SHAW, 


If two per- Ar the Lent Aſſizes for the county of Seger, in 


Cons be in- 


diced for the year 1785, John Taylor and Alerander Shaw 


murder, the were tried before Mr. BARON PERRYN. 

principal in THE indictment ſtated, © That John Taylor, late 

— of the pariſh of Saint Peter the Great, otherwiſe 
Subdeanry, in the county of Suſſex, labourer, and 


the other as 
ran 3 pil 3 lerander Shaze, late of the ſame place, labourer, 


and aſſiſting on the 17th day of Auguſt, in the 24th year of the 


to commit 


it, the Jury reign, &c. with force and arms at the pariſh afore- 


may find che 6“ ſaid, in the county aforeſaid, in aud upon one 
principal i in T | 


the firſt de- Samuel Gillham, in the peace of God and our faid 
31 Lord the King then and there being, felonioully 


and convict 
the principal 
in the ſecond | | 3 


degree. 


and wilfully, and of their malice aforethought, 


(a) Sed vide Rex v. Young and others, where Mz. JusTICt 
Burukx, in delivering his opinion, ſays, “Three perſons wer? 
indicted on the Black AQ, for ſhooting at the proſecutor : they 
were all charged with the ſingle act; and the indictment was held 
* all the Judges of England to be ſufficient. 3 Term Rep. 105. 


« did 
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on did make an affault; and that the ſaid John 1785. 
the «Taylor a certain gun, called a Carbine, of the 

| . TAVLOR 
on- « value of 107. then and there charged with gun- and Suaw's 
the „ powder and a leaden bullet, which ſaid gun he CAE. 
of the ſaid John Taylor in both his hands then and 


cc 


there had and held, and at and againſt the ſaid 
Samuel Gillham then and there feloniouſly, wil- 
fully, and of his malice aforethought, did ſhoot off 
* and diſcharge; and that the ſaid John Taylor, 
with the leaden bullet aforeſaid, by means of 
ſhooting off and diſcharging the ſaid gun, ſo 
loaded, to at and againſt the ſaid Samuel Gillham 
as aforeſaid, did then and there felonioufly, wil- 
fully, and of his malice aforethought, ſtrike, pe- 
netrate, and wound the ſaid Samuel Gilliam in 


cc 


40 
4c 
« 
40 


cc 


r, in and upon the right ſide of the head of him the 
Shaw ** faid Samuel Gillhum near his right temple, giving 
© to him the ſaid Samuel Gillham then and there, 
late with the leaden bullet aforeſaid, by means of 
rwiſe ſhooting off and diſcharging the ſaid gun, ſo 
and * loaded, to at and againſt the ſaid Samucl Gillham, 
urer, and by ſuch ſtriking, penetrating, and wounding 
f the ** the ſaid Samuel Gillham as aforeſaid, one mortal 
afore- wound in and through the head of him the 
1 one * faid Samuel Giltham, of which ſaid mortal wound 
r ſaid * the ſaid Samuel Gillham did then and there 


iouſly * inſtantly die; and that the ſaid Alerander Sha 
ught, then and there feloniouſly, wilfully, and of his 
oo malice atorethought, was preſent, aiding, help- 
mg, abetting, comforting, aſſiſting, and main- 


in ** taining the ſaid John Taylor in the felony and 


ns were . . . 

7 4s murder aforeſaid, in manner and form aforeſaid, 

vas held * to do and commit: AND THE JuRoRs aforeſaid, 
0 . . » 

105. upon their oath aforeſaid, do ſay, that the ſaid 

« did 


6 felo- 


1785. 


TayLoR and 


Srnaw's 
Cask. 
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* John Taylor and Alerander Shaw him the ſaid 


* Samuel Gillham, in manner and form aforeſaid, 
„ feloniouſly, wilfully, and of their malice afore- 
„thought, did kill and murder, againſt the peace of 
* our ſaid Lord the King, his crown and dignity.” 
Tu Jury were of opinion, that the ſhot by which 


the deceaſed was killed was fired by the priſoner 


Alerander Shaw, whom they found Guilty, and ac- 
quitted John Taylor. | 
A MoTION was made in arreſt of judgment, upon 


the ground, that this indictment charged the pri- 


ſoner Taylor as a principal in the murder, and the 


other as aiding and aſſiſting; and that as the prin- 


cipal was acquitted, he that aided and aſſiſted N 
to be acquitted alſo. 


Tux learned Judge thought the indictment Was | 


defective, and that there ought to have been a count 


charging Shaw with the murder. 

Tux ſentence was thereupon ell in order to 
take the opinion of the tWELVE JUDGES. 

Ar the Summer Aſſizes 1785 at Lewes, Lon 
MAaxsFIELD was the Judge on the Crown ide ; but 
he delivered no opinion on this caſe. | 

ALL the Judges, however, except Baroxn PERRY, 
who was ill of the gout, did aſſemble to conſider of 
this caſe; and a majority of them were of opinion, 
that the conviction was right (a). The priſoner, 
however, received a free pardon ſoon after the 
Aſſizes, in conſequence of which the Sheriff dif- 
charged him. : 5 

| g The 


— 


(1) On an appeal of murder, in which A. was charged as having 
given the ſtroke, and B. as having been preſent, aiding and abet- 


ting, it * in evidence that it was B. who gave the ſtroke, 
and 
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/ 


The Kine Shale WILIA GREENIFF. Che 167 


1 indiQment 01 forth; That on the 17th An indiQ- 
Odtober 1784, Joſeph Paſmore, a Conſtable of Saint Tin © 


cilitating 


Paul, Deptford, had the lawful charge of John Hill, the eſcape of 


of a priſoner 


a priſoner then in the cuſtody of the ſaid Paſmore, contrary to 


to convey bim. to the county gaol of Kent 9 ems 


virtue of a warrant of commitment for FELONY, not be main- 


being petit Larceny, expreſſed in the ſaid warrant ; — 
that is to ſay, by virtue of a warrant of eommit- ſuch priſoner 
ment, under the hand and ſeat of John Ruffel, Efq. 5 : 
a Juſtice of Peace, &c. dated the 16th October 1784, Ala 
directed to all and every Conſtable, &c. and to the 
Keeper of the Gaol at Maid/to ie commanding them 
lately to convey and deliver into the cuſtody of the 
laid Keeper the ſaid John Hill, bing charged before 
the ſaid Juſtice by oath of Sarah Channer, on 'a 
ſtrong ſuſpicion” of burglary in the dwelling-houſe of 
John Tilton, at Greenwich, and ftealing thereout two 


ſhirts, &c. and the faid Keeper was required by the 


ſaid warrant to receive, &c. the ſaid John Hill; that 


— 


” * F 2 * * — 232 - -- << own #5 Tos , _ 
f 


and that A. was preſent, aiding and abetting. It was contended 
that as A. did not give the ſtroke, he could not be convicted, 
although the Jurors had concluded, And fo they murdered the 
deceaſed.” But the Court ſaid there was no force in the objection; 
for that in this reſpect there was no difference between an indict- 
ment and an appeal; and that if an indictment charge one with 
having given the ſtroke, and another with having been preſent, 
aiding and abetting, they are both principally and equally guilty. 
Benſon v. Ofiey, 2 Show, 510, 3 Mod. 121, and ſee the Coal- ; 
heavers' Caſe, ante, p. 76, to the like effect. 
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1784. 


Greeniyy' 8 


CASE. 


* 
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the priſoner Greeniff felonionſly aſſaulted the fa 
Paſmore as aforeſaid, having the lawful charge, &c. 
by virtue of the ſaid warrant of commitment, by 
means whereof the ſaid Hill attempted to eſcape from 


the cuſtody of Paſiore;; and that the;ſaid priſoner 


Greeniff.did feloniouſly aid and aſſiſt the ſaid John 


Hill to attempt to make his eſcape from the cuſtody 


of the ſaid Paſinore, the Conliable aforeſaid, againſt 


the ſtatute. 


Joszyn PasuonE W and 3 the war- 
rant of the 16th October 1784, which correſponded 


Fj with that ſet forth/ in the indictment. | As to the 


fact it was fully proved, and. the e found 

Guilty. G li hag L 5” 
Burr. as the Act of Ma 16IGeo: 2 2. c. 31, 

which makes the felony, ſays, treaſon or felony,” 


not petit larceny,” expreſſed in the warrant, the 


inclination. of the learned Judge was, that this caſe, 
the warrant being only on ſuſpicion of felony, was 
not a felony within the Act; he therefore reſpited 


the judgment, in order to ann . point before the 
TWELVE JUDGES. | 


Ar the Summer Aſides. 1785, -at Ifaidftone, i imme⸗ 
diately after the Grand Jury were ſworn, &c. the 
priſoner was put to the bar, and Mn. Baron Ev, 
the Judge who preſided on the Crown ſide, ſtated to 
the priſoner the above caſe verbatim; and then ob- 
ſerved, that as the ſtatute uſes the words zreafon or 
felony, expreſſed in'the warrant of commitment, doubts 


- had ariſen among the Judges, whether the warrant 
of commitment, having the words on ſuſpicion 9 


 fetony only in the bod y thereof, authorizes the abow 
conviction to be right; and it was ruled by ALL 
TaE JUDGES, that this caſe muſt be governed by 


that 


ſuſpicion; therefore it was unanimouſly determined 
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that of Rev v. Walker, at the Old Bailey i in 1774 (1 ) 1784. 
which was an indictment upon the ſecond ſection of es 


the ſtatute, for ſupplying a priſoner with inſtru- Cask. 
ments, where the commitment had the words on 


(1) Vide 
ante, p. 855 
à commitment on ſuſpicion was not within the Caſe 55. 


ſtatute, and that the priſoner was intitled to his diſ- 
charge: and he was immediately diſcharged, with an 
alinonition from the Baron. | 


1785. 


The Kixo againſt Jouy and Parnics WELCH. Cage 168. 


Ar the Lent Aſſizes for the County of Hartford, A counter- 
in the year 1785, John I. elch and Patrick Welch _ 


produced in 


were indicted, for that they, on the 10th day of evidence, al- 


| 3 | hough 1 
Auguſt 1785, at the pariſh of Hatfield, &c. one quice =O 


piece of falſe, feigned, and counterfeited money 38 
and coin of the likeneſs and ſimilitude of the good, of any ſort 
egal, and current money and ſilver coin of this any oe | 
** realm, called a ſhilling, falſely and deceitfully, ſupport an 
** feloniouſly and traitorouſly did forge, counterfeit ep 
* and coin, againſt the form of the ſtatute in ſuch feiting to the 
5 4 imilitude of 
caſe made 2 provided.” There was a ſecond the legal 
count in like manner for coining a hence. coin, fee 
Ir appeared in evidence, that every implement, 8 we 
neceſſary for coining ſhillings and fixpences WAS and Rex v. 
found under the floor of the room where the pri- agony 
ſoners were apprehended ; and one of the priſoners 
was found at work upon a piece of baſe metal. 
Several counterfeit ſhillings and ſixpences were alſo 
found in the room, and in the priſoner's pockets, in 
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a ſtate fit for circulation; and it was proved, that 
ſome of the ſame kind with thoſe found had in fact 
been circulated. But no impreſſion of any ſort 
or kind was diſcer nible upon thoſe e in 
evidence. 

"HuNTER, the priſoner's Counſel, ſubmitted to the 
Court, that this evidence did not- ſupport the in- 
dictment, becauſe it had not been proved, that the 


ſuppoſed counterfeit ſhillings and ſixpences had any 
impreſſion on them ; and therefore they were not 


.counterfeited to the likeneſs and ſimilitude of the good 


and legal coin of the realm. | 

Mn. Ba RON PErRYN thought there was nothing 
ſubſtantial in the objection, and the Jury found the 
priſoners Guilty ; but as Mr. Hunter preſſed him 
to reſerve the point, the judgment was reſpited, and 
the caſe referred to the conſideration of the TWETIVvI 
Jopezs. . | 

Mn. BARON Exnz, at the ſubſequent Summer 
Aſſizes, without ſtating the reaſon upon which the 
Judges had formed their opinion on this caſe, de- 


livered the reſult of their deliberations by ſhortly 


Rating the caſe, and declaring, that the Judges, 
under all the circumſtances of it, were of opinion, 
that the conviction was right. 

Tux PRISONERS area received ſentence of 
death, and were executed purſuant to the ſentence. 


The 


Th 


0 
indi 
ſhip 
defr 
the , 

1 


raiſe 


the 
diſp 
dece 
wort 
Cler 
theſe 
that 
tain, 
from 
SOCH 
appr 
and 
B. 
the! 
was! 
the 
from 
and 
dem 


I 


publ. 


tectl. 


' .CASES IN CROWN: Law. 40s 


1785. 


The Kine againſt Mary JoxzEs and Henry cue: 169. 
| PALMER, 


* 


Orn-s AILEY - April Seſſion 1785. This was an Forgery 


with intent 
indictment for forging an indenture of apprentice- to defraud 


: 1 Int 5. ; the Stewards 
thip, and alfo a receipt for money, with an intent to of the Feaf 


defraud A. B. C. D. c. the Stewards of the Feaſt of of the Sons of 
the Sons of the Clergy. _ 2 7 


Tax charitable fund of the Sons of the Clergy is ſatutes a 
raiſed by voluntary contributions, and allotted by Ka 
the Secretary equally among all the Stewards, to be . 
diſpoſed of by them to the widows and children of 5 
deceaſed Clergymen, as they ſhall find objects 82 * 
1an 
worthy of relief. The priſoner Mary Jones was a 2 Stra. 1143, 
Clergyman's Widow ; and pretending, by means of 


theſe indentures, and the receipt indorſed thereon, 


imer that the had placed her ſon as an apprentice, ſhe ob- 

| the tained, in concert with the other priſoner, an order 

de- from one of the Stewards on the Treaſurer of the 

ortly Society, to pay her the ſum of twenty pounds as the 

iges apprentice-fee. The forgeries were very clearly proved, 

nion, and the priſoners were found Guzlty. 
bur their Counſel ſubmitted to the Court, that Mr. Knowlys. 

ce of the fund from which this money had been obtained, 

nce. 


was not among any of thoſe {pecies of property which 

the Legiſlature had hitherto interpoſed to protect fee _ | 

trom the dangers of forge1 F by capital puniſhment ; ante, p.215. 

and that it remained, as at common law, a miſ- 

demeanor only. 

Tur Count (1). God forbid that the fands for (1) Ms. Ba- 
BG RON EYRE. 

public charities ſhould not receive the ſame pro- 

tection which the law affords to the private purſe of 
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Ul 1785. every individual. The definition of forgery is 50 

i pun Z ** the falſe making an inſtrument, which purports eff 

te om “on the face of it to be good and valid for the T 
N “ purpoſes for which it was created, with a deſign WI «© 


} 


© to defraud any perſon or perſons.” A Corpora. 460 
tion is a body politic; and to prevent a doubt, 60 
whether the aggregate members of ſuch a body were il «+ 
included under the words perſon or perſons, the 64 
ſtatutes of 31 Geo. 2. c. 22. ſ. 78. and 18 Geo. 3, 60 


4 opt WON re * 1 e q LEAD 
— VCR IN” - It" > ACA wid I 
TTT 
— - A nes — * 7 — 
* 


. 
* F 9 


. C. 18. were made; for where there is an incorpor. a 
tion, the money: becomes the property of the whole 66 f 
| body, and not, of the individual members who com « 
| poſe it. But in the preſent caſe, the ſeveral ſteward = 
Y are the abſolute owners, of their reſpective ſhares of WF . 
fi the fund: it is their money; it is put into ther cc 4 
9 | hands upon a truſt; and if they were to fink i 9 1 
| | | improperly, or to pay it wrongfully, they would Wl < 
1 perhaps be anſwerable; but except as againſt the BW ** } 
8 ſubſcribers, it is unqueſtionably their money a WM © : 
1 N . againſt all the world. | th 6 41 
1 Tux priſoners received judgment of death. 1 
is 8 | 0 f 
. 0 
bo : | : | 40 
. Cask 170. The KING again/t SARAH HAZ EL. 4 N 
1 | wn. 80 | Ar the Summer Aſſizes for the County of Nor a { 
3 murder muſt folk, in the year 1784, Sarah Hazel was tried upon Y 
= WEIS. an indictment before Lord LovGHBOROUGH, fOr ; a 
— in the the wilful murder of her daughter-in-law Mary ; 1 
Y as that which Hazel, an infant of ten years of age. ; l 
Fi a is laid in the indictment, or no judgment can be given thereon; but it may be { 
* amended by the minutes taken at the trial.— And guære, Whether, if a mother- 4 
| in-law, on perceiving a fault committed by her daughter-in-law in ſome 4 
work ſhe, was doing, throw a child's tool at her and kill her, and then conc Þ 
her death and hide the body, it is murder or manſtaughter ? : 1 
Tub 
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Tur Jury found a ſpecial verdict to the following 


effekt, vir. That Mary Hazel, the deceaſed, was 


6c 


"us 


cc 


b{ 


given ; 


the daughter of John Hazel the priſoner's huſ- 
band, by a former wife, and was of the age of 
ten years at the time of her death ; that the lived 


at the houſe of her father with the priſoner, who 
was his ſecond wife, and was under her tuition 


and care: that the ſaid John Hazel was a day- 
labourer, uſually abſent at work; that the de- 
ceaſed was employed by the priſoner in ſpinning ; 


that on the 26th May laſt, the priſoner having 


employed the deceaſed to reel ſome yarn, and 
finding ſome of the ſkains knotted, threw at the 
deceaſed a four-legged ſtool which ſtruck her on 
the right fide of the head on-the temple; upon 
that the deceaſed then ſtaggered a little and fat 


down upon the faid ſtool, and in about half an 


hour dropped off the ſaid ſtool ſeemingly ſtupified 
and inſenfible; that the never after recovered 
her ſenſes, but died ſoon after of the blow ſo 
that the ſaid ſtool was always uſed for 
the deceaſed to fit upon, and was of ſufficient ſize 
and weight to give a mortal blow ; but that the 
priſoner did not intend at the time the ſo threw 


407 
1785. 


HAZ EL's 
CASE. 


the ſaid ſtool, to kill the deceaſed ;— that the pri- 


loner, after the knew the deceaſed was dead, 
went to the houſe of one Hackall, a neighbour, 
and faying ſhe- had loſt the girl, 
Elizabeth Hackall, daughter of the ſaid Hackall, 
to go with her to look for the child; that the 
faid Elizabeth Hackall accordingly went, and 
was with the priſoner ſome time looking in ſeveral 
parts of the priſoner's houſe, and elſewhere, for 
the child; that the priſoner went the ſame day 
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loſt the child; 


CASES IN CROWN LAw. 


ee to her huſband, after ſhe knew the child wa 


dead, at the place where he worked, and enquired 


of him whether he had ſeen his. daughter, con- 


*© cealing from him that the ſaid Mary Hazel was 
© dead, and ſuffered him to go to ſeveral places to 
** enquire for her the ſaid Mary, after ſhe, the 
“ priſoner, knew the child was dead; that the pri- 
<« ſoner alſo told. ſeveral other perſons that the had 
; and that the priſoner, an the 
* night of-the 26th May, took the body of the de- 
ceaſed, which ſhe had concealed wrapped up in 
a cloth, and, tying the cloth round with a rope, 


e threw. it into the river. But whether the priſoner 
be guilty of murder or man/laughter, or not guilty, 


** the Jury are ignorant, and therefore pray, &c.“ 
Tars ſpecial verdict being removed into the King's 


| Bench in Eaſter Term 1785, was argued by Mn. 
_ PaR7JRIDGE for the Crown; and by Ms. G. Wit: 


$ON for the priſoner. 
MR. PARTRI DGE. 


on this: ſpecial Verdis the 


queſtions that ariſe are, Whether the priſoner be 


gulity of murder, or whether it can be extenuated 
to the crime of manſlaughter? The facts, as found 
by the verdict, clearly amount to murder; and to 


prove it, it is only neceſſary to define the meaning 
of the word, and to ſhew what conſtitutes the crime. 


According to. the beſt writers upon this ſuhjett, 


murder is when a man of ſound memory, and of 


the age of diſcretion, unlawfully within any county 
of the realm, kills any reaſonable creature with 
malice aforethought (1). There muſt be then an 
unlawful killing, and it muſt be accompanied with 
malice. The unlawful killing will not in the preſent 
eaſt be denied ; but the malice prepenſe it will be 

| | — neceſſary 


CASES IN CROWN LAW. 


8 to prove. It is a fundamental principle 


of criminal law, that when the fact of killing 1s 
eſtabliſhed, it is incumbent on the prifoner to make 


out the extenuation ; for the law preſumes the fact 
to have been founded in malice until the contrary 


appears (1). That the killing was unlawful in the (1) Fats, 
caſe before your Lordiſhips, a- brief recapitulation 225. Lord 
of the facts/will demonſtrate. —The priſoner was not 8 


. 773. 


the natural mother of the child, an infant of only 
ten years of age, employed under the dominion of 
the priſoner in ſpinning at the wheel. She was left 
at this work when the priſoner went out; on her 
return, the found that ſome of the ſkains were 
knotted, and without further provocation, for no 
other is found in the verdi&, the took up the ſtool 
and threw it at her. This act it was certainly un- 
lawful for the priſoner to do; for although the had 


a right to correct the child, this was not a proper 


inſtrument for that purpoſe. The circumſtances at- 
tending it alſo, and the manner in which the blow 
was given, ſhew that it was unlawful ; and when 
correction is intended, and that corre&tion is ille- 
gally made, if a. killing enſue therefrom, the law 
has always decided it to be murder. 

In Gregg's Caſe this doctrine is expreſsly laid 
down (2). Gregg had employed his apprentice, 
Golding, to do ſome work in his abſence, and on 
his return found it had been neglected ; the maſter 
threatened to ſend the apprentice to Bridewell ; the 
apprentice replied, *© I may as well work there as 

with ſuch a maſter :” upon which, Gregg ſtruck | 
Golding with a bar of iron which he had in his 
hand, on the head; and Golding died of the blow; 
* it was held — for, ſaid the chief Juſtice, if 

: | a father, 


(2) Kely. 64. 
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CASES IN CROWN LAW. 


a father, maſter; or ſchool-maſter, will corre his 
child, ſervant, or ſcholar, they muſt do it with 
ſuch things as are fit for correction, and not with 
ſuch inſtruments as may probably kill them; for 
otherwiſe, under pretence of correction, a parent 
may kill his child; and a bar of iron is no inſtru- 
ment of correction. In Gregg's Caſe, the negligence 


of the ſervant drew down the reſentment of the 


(1) 1 Hale, 


454. Cro. 
Car. 131. 


(2) Foſter's 


C. L. p. 256. 


maſter; and in the preſent caſe, the negligence of 
the child inſpired the reſentment of its mother-in- 
law; and it ſeems to me that in law the degree of 
provocation was preciſely ſimilar in both caſes. 
There is alſo in the margin of the Report of Gregg“ 
Caſe, mention made of a man, who being at work 
at a peſtle, and mortar, took up the peſtle to cor- 
rect his wife with, and, ſhe dying of the blow, it 
was held to be murder. And in Holloway's Caſe (1), 
which is the caſe of the park-keeper, who tied the 
boy to the horſe's tail, it was held murder becauſe 
the correction was exceſſive. Theſe authorities are 
ſufficient to ſatisfy the Court hat the killing was 
unlawful. —As to THE MALICE, it is true the Jury 
have found ..that the priſoner by throwing the 
ſtool had no intention to kill the child ; but I con- 
ceive that this finding does not alter the cafe. Malice 
prepenſe does not conſiſt ſo much in an abſolute 
intention to kill, as to do miſchief; nor ſo much in 
its being intended againſt the deceaſed in particu 
lar, as againſt mankind in general (2). Sir Michael 
Foſter ſays, that ** malice, as deſcriptive of the 
*© crime of murder, is not to be conſidered as 2 
principle of malevolence towards particulars only, 
© but whether the fact hath been attended with 
* tuch circumſtances as are the ordinary ſymptoms 

| « of 
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upe 


art 
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not 


Jury (3). 
have been ſo many ſpecial verdiats in murder, ; 


| CASES IN CROWN LAW. 


« of + wicktd, depraved, and malignant ſpirit.” 


Where no malice is expreſſed, the law will fre- 
quently imply it, as where one man kills another 


no doubt could have remained that malice exiſted 


upon the preſent occaſion. —But if that article is 


to have any weight, I ſhall contend that it ought 


not to have been inſerted. The malus animus is to 


41¹ 


1785. 


Hazer's 
Cas ER. 


upon inſufficient provocation (1); and if the laſt (1) 4 Bl. 
article had not been inſerted in the ſpecial verdiét, Com. 200. 


be judged of by the Court (2), and not by the (2) Foſter, 


„there never was one where the Jury found in 
«© expreſs terms that the act was done with or 
without malice, on a ſudden quarrel, in a paſ- 
** fion, or from provocation, or that it was de- 
„ liberate; but that matter is to be left to the 

„denn of the Court from the facts found by 

the Jury. But as the Jury have found it in the 
preſent caſe, the queſtion is, whether it makes 
any difference? Certainly it does not. 
does not require that an original intention to kill 
ſhould precede the act of killing; it is ſufficient 
if the intended act be unlawful, and if the conſe- 
quence of fach unlawful a& be probable homicide, 


Lord Raymond ſays, ** though there _ 
3 


494- 


The law 


Ld. Ray. 


and death actually enſue, it will be murder (4). (4) 2 Hale, 


Sir Matthew Hale confirms this doctrine, and ex- 
preſsly ſays, if the intent be not to kill, but only 
to commit miſchief, yet if death enſue, it is 
murder.“ In Gregg's Caſe there was no apparent 
intention to kill the apprentice ; and if any ſuch 


intention had exiſted-in the mind of the park-keeper 


mn Holloway's Caſe, he would have adopted a mode 


more certain and expeditious than that of tying the 


boy 


472. 
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1785. bey te the horſe's tail. Cruelty in the extreme i; 
e er pereeptible in both Gregg Caſe and Holloway; 
= 1 Caſe, but no original intention to kill; yet the 
Court implied the malice, and declared the offenders 

(1) Ray. 140. guilty of murder (1). Str Ez ard Coke tays, * If a 
* man, knowing that people are in the ſtreet, 

„ throw a ſtone over a wall with intention only to 

fear them, or give them a ſlight hurt, and there- 

- © upon one is killed, this is murder; for he had 

„an evil intent, though that intent did not ex- 

«tend to death, and he knew not the party 

(2)3 = oY flain (2) ;” and Sir Matthew Hale has confirmed 
A Hale, this law, by adopting it in almoſt the ſame words (3). 
It is faid-in Kelynge's Reports, which are rendered 

more reſpectable from the great and noble hands 

5 Ld.Holt's through which the edition of them paſſed (4), that 
it P. 132. «© jf one man be treſpaſſing upon another, break- 
ing his hedges, or the hke, and the owner or his 

* ſervant ſhall upon fight thereof take an hedge- 

** ſtake and knock him on the head, it would be 


* murder,” becauſe it was a violent act beyond the 


proportion of the provocation. —Sir William Black- 
50 4 tone (5), combining the variety of caſes upon this 
197. ſubject, draws. this” general concluſion from the 
| whole of them; „* If a man do ſuch an act of 
*© which the probable conſequence may be, and 
{© eventually is, death, ſuch killing may be mur- 
der, although no ſtroke be ſtruck by himſelf, 


although no killing was precedently intended. 
In the preſent caſe it has been proved, that the fact 


| of killmg was unlawful ; that the ſtool was not ſuch 


an inſtrument of correction as ought to be made uſe 

of againſt a child; and from her throwing it "at the 

child, it muſt be infes red, that it was intended not 
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; ak to hit, but to hurt her wand death has been 1785. 
©» de conſequence. It was therefore an unlawful at, —— 
_ AZEL'S 

with an improper weapon, done with a miſchievous Case. 
the intent, and death having enſued, it clearly comes. 
ders within the caſes I have cited, and . the pri- 
fa ſoner guilty of murder. | | 
1225 Mn. WIISsO N, for the priſoner. „ moſt mate- 

y to rial part of the verdict is that which the Counſel for 
gas the Crown has affected to think unneceſſary, viz. that 
ha part which finds that the priſoner had no inten- 
whe tion to kill the child. If, therefore, I ſhall be able 
ny to prove that where there is no intent there can be 
med no murder, there will be no occaſion to go into the 
(3). reſt of the caſe ; but if I ſhould fail in this attempt, 
ered much argument will ariſe upon the other, facts of it. 
ands —The moſt ſimple idea of murder is that which 
that attends a homicide. committed from concealed mo- 

_ tives of foul revenge. The moſt complex idea of it 
bi certainly ariſes where the intention to kill is com- 
dge- bined with ſome other intention ; as where perſons 
1 be aſſemble for the purpoſe of deer-ſtealing, with a de- 
the termined reſolution to reſiſt, to the utmoſt extreme, 
ow all who ſhall oppoſe them; for although the ſtealing 
"This the deer 1s the primary object, a ſecondary intent of 
the killing whoever ſhall oppoſe them, is conceived to 

; 9 ver ſhall oppoſe them, is conceived to 

t of lurk in their minds. So where a father corrects his 
and child, or a maſter his ſervant, with ſuch a weapon 

het as is likely to produce death, though the primary 

ſelf, intent was only correction, yet the weapon being 

5 of a deadly nature, a ſecondary intention is implied, 

fact and on this implication, the killing in ſuch caſe is 

ſuch adjudged to be murder. In all caſes of this nature, 

> uſe where the intention is complicated, it will be uni- 


tormly found that the ſecondary intent to kill is the 
| reaſon 
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Saville, p. 67. him. 


1785. reaſon of the party being found guilty of murder, 

— In Plowden (1) it is ſaid, though the priſoner did 
HazEL's 

Casz. not come with an intent to murder the deceaſed, 

(1) Plowd. but to kill another, the law will intend that he 

Tags came with an intent to kill all who fhould refift 

In Saville, the park-keeper met with hunters 

coming to kill the deer; he warned them in a gen- 

tle manner to ſurrender themfelves, but they re- 

fuſed, - and one of them immediately drew his boy 

and pierced the unoffending park-keeper's fon with 

an arrow, on which a battle enſued, and the 

park-keeper was killed; and on theſe circum- 

ftances the Court was, of opinion, that the intent 

of the hunters muſt have been malicious, not merely 

againſt the game-keeper, but againſt all-who ſhould 

in any way oppoſe their illegal deſign: and in 

(2) 4 gh Momal's Caſe (2), the Court adjudged that the hun- 

P.. ters were guilty of murder, though one of the park- 

keepers had firſt fired, becauſe it appeared that the 

' hunters. had entered the park with an intent not 

only to commit an unlawful act, but to deſtroy thoſe 

who ſhould endeavour to prevent its being done; 

and on this ſecondary intent the Court implied the 

malice which conſtituted the crime. But there 

muſt, however, not only be a ſecondary mtent in 

the mind of the offender, but the killing muſt oe. 

cur in the proſecution of an unlawful act. And in 

(3) 1 Hale, all the caſes in which this rule prevails (3), the in- 

725. 3 tent is not only to do an unlawful act, but to per 

Kely, 111. petrate every thing neceſſary to the accompliſhment 

Plowd: 474. of it; that is, though the primary intent be not to 

kill, the ſecondary intent muſt be evidently to that 

extent. I ſhall next therefore take a view of thoſe 

eaſes in which it is expreſsly decided, that where 

h the 


\ 


der, 
did 
led, 
t he 
reſiſt 
nters 
gen- 
re- 
boy 
with 
the 
cum- 
ntent 
erely 
hould 
id in 
hun- 
park- 
it the 
t not 
thoſe 
done; 
d the 
there 
ent in 
iſt oc⸗ 
And in 
he in- 
0 Per 
ſhment 
not to 
to that 
f thoſe 
here 
the 


"CASES IN CROWN LAW. 


the intent is not to kill, the homicide cannot' be 
murder. In Turner's Caſe (1), the prifoner had 
ſtruck his boy with a clog becauſe he had not 


cleaned them, and it was held to be only man- t 
laughter (2), becauſe the: maſter. could not, from . 


1785. 


Hazkr's 
CasE. 


1) Ray. 1 42. 


the ſize of the inſtrument he made: uſe of, have had 144. 


any intention to take away the boy's life; for with- 
but this intent it cannot be murder. This caſe is 
preciſely in point with the preſent caſe.” The boy 
had neglected his buſineſs, ſo had the girl, and the 
provocation, though flight, was the fame in each. 
The maſter ſtruck him with an improper inſtrument, 
the clog, but it was intended to correct, and not to 
kill. The ſtool was not more improper than the 
clog,” and correction was equally intended; but as 
the clog was not an inſtrument of ſuch a nature as 
to be the probable cauſe of death, it was held to be 


2 Raym. 


1499- 


only manſlaughter, and ſurely it cannot be con- 


tended that the ſtool was more likely to take away 
the life of the girl than the clog was the life of the 
boy, and therefore the guilt cannot be greater in 
the one caſe than it was in the other. The caſes 
reſpecting acceſſaries before the fact go a great way 
to contradict the idea that a killing may be murder, 
though there be no intent to kill; for in theſe caſes, 
though - there is clearly an intent to do miſchief, 
though in ſome of them to the extent of killing, 
though not the perſon of the deceaſed, they have 
been held not guilty of murder (3)—as for inſtance, 
drcher adviſed Saunders to deſtroy the life of his wife 
by means of a poiſoned apple; and giving her the 
apple accordingly, ſhe eat part of it, and innocently 
gave the remainder to her daughter, who eat of it 
and died, although her mother recovered; and it was 

| held 


(3) Plowd. 


475: 


416 
1785. 


Hams ' 
CasE. 


i : N Hale, 


>. 436. 


009 3 Inft. 
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eld by all Ahe: Judges that notwithfanding Archer 
was acceſſary to the malicious intent againſt the 
wife, he was not guilty of his ' child's death. —Sjr 


* Matthew Hale ſays (1), If I command B. to beat 
C. vith a ſmall wand or rod, which could not in 
all human probability cauſe death, and B. beat 
„C. with a great club, or wound him with 
„ ſword whereof he dies, it ſeems that I am not 
- ** acceſſary, though B. is guilty of murder.” No 


in both theſe; caſes there was a clear intent in the 


acceſſary, yet in the firſt cafe, becauſe his inten 
was not to kill the . perſon who was killed, and be 


cauſe, in the ſecond caſe, his intent was only to 
beat the perſon killed, the acceſſary was not guilty 


of murder. All the caſes in which the homicide ha 


been deemed murder, though the primary intent wa 


not to kill, have been decided on this ground, that 


where a man intends to do an act, he intends all the 
probable conſequences of it; but it cannot be con- 
ceived that in throwing the ſtool at the child the 


| priſoner intended her death ; for it was not a probs 


ble conſeqence, and the verdict expreſsly finds there 
was no ſuch intent. There are indeed two cakes 
mentioned by Sir Edward Coke (2) and by Comber- 


(3) Comb. * batch (3), where the intention of the probable con- 


P- 409. 


"ſequences is not the ground on which the murder i 


determined ; but theſe are caſes that never in reality 


exiſted, and are only put by way of illuſtration when 
declaiming againſt the eriine. Wherever it has been 
faid that to conſtitute murder an intention to kill 
was not neceſſary, it only means, that it is not necef 


ſary that the primary intent ſhould be to kill; but i 
never could be intended to fay, that no intent at 


all was neceſſary. In the- preſent caſe: at is not 


3 \ the 
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this appearance of any intention to kill, for every 
intent is an act of the mind, and can only be 
diſcovered externally by the fact which it occaſions. 
Of theſe facts the Jury are to judge, and as they 
have declared that the intent of killing did not exiſt, 
the Court cannot infer that it did. Perhaps it may 
be ſaid that the Jury only mean to find that the 
primary intent was not to kill, but the Jury have 
found that there was no intent- of this kind at all, 


and the Court cannot alter the words which the 


Jury have uſed.—If I have not ſatisfied the Court 
that an intent to kill is abſolutely neceſſary to con- 
ſtitute the crime of murder, but they think that an 
intent to do a ſmaller miſchief is ſufficient, T-muſt 
examine the other parts of the ſpecial verdict. The 


verdict has found that from the ſize and the weight 


of the ſtool it was ſufficient to give a mortal blow ; 
a fact that may be conceived to weigh very ſtrongly 
| againſt the priſoner; but I contend that this find- 
ing is unneceſſary and immaterial ; for the fact 
itſelf has ſhewn that it was capable of ſuch a con- 
ſequence. There is indeed nothing, however ſmall, 


but may, from the prineiples of matter and motion, 
produce the like effect; for the increaſe of velocity | 
may be in proportion to the decreaſe of ſize: this 


part of the verdict therefore can have no unfavours 
able effect. If indeed the finding had been that the 


ſtool was of ſuch a ſize and weight as was likely to 


give a mortal blow, it would have carried a very 
different meaning, but the words of the verdict 
cannot be changed, or a conſtruction given to them 
different from what in fair conſtruction they import. 
It does not find that the priſoner took up the ſtool ; 

and where the ux do not poſitively aſſert a fact, 
vol. I. N * * | Es I have 
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1785. 2 have a right to preſume that the fact did notexiſ, 
Hazer and may therefore {ſuppoſe that the; had the ſtool in 
Esst. her hand at the time'the-girl's negligence firſt eaught 
her attention, and. that ſhie threw! it immediately 
from her hand :, conſidering this act as the effect of 
a momentary- paſſion, this circumſtance will make a 
material difference in the complexion of the caſe; 
for then the act, from which: ſuch an unfortunate 
conſequence enſued will appear to have proceeded 
from, a natural inſirmity; from the influence of 
which no human being, however good, was eyg 
yetknown to be eutirely free. The verdict: does not 
find that the ſtool. was thrown: with, violence, and 


therefore I may preſume that fate, rather than force, 


produced the event. It does not-find; that the fad 
was. done in the houſe; and therefore I may ſuppot 
it done in the field. — The diſtance, at which the 
priſoner ſtood from the child is not found; and ] 
may therefore preſume that ſhe ſtood at ſuch a di 


- tance, as to make it barely poſſible for the ſtool to 


reach her. The caſes produced by Mx. PaRTRIDeI 
go to prove that there muſt be an intent to Hat with 
ſuch an inſtrument as would. probably produce death, 
and-as the ſtool was thrown Ar the child, he con- 
cludes that it was intended to hit her; but the cor 
rectneſs of this concluſion depends upon the con- 


firuction of the word Ar, which it is very well 


* 
* 


known is ſometimes uſed to mean d tareards ;": Lord 
(1) Ld, Ray. Raymond (1) ſays, the word Ar is derived from the 
1499. Latin word Ergo; and if this be its true etymology, 
it cannot be taken that. the verdict finds an inten- 
tion to hut the deceaſed with it, but rather that 
N ſhe threw it towards: the child that ſhe might ht 
upon it and do her work over again. But be this 

| , 3 | 
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| 25 it may, to conſtitute murder the inſtrument muſt 
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be ſuch an inſtrument as was likely to occaſion — 


death, and the verdict does not find the ſtool to be 
an inſtrument of that deſcription. Put then theſe 


circumſtances into the form of a ſentence, and it 


will ſtand thus: — The priſoner being in the field, 
with a ſtool in her hand, on which the deceaſed 
was always uſed to fit to do her work, and at ſome 
diſtance from the girl, and finding that ſhe had 
knotted ſome of the ſkains ſhe had given her to reel, 
threw the ſtool towards her, meaning thereby that ſhe 
ſhould take it home to fit upon, and go do the work over 
again. — This is by no means repugnant to the find- 
ing of the verdict; and if under the cireumſtances 
deſcribed by this ſentence, the ſtool has happened 
to hit the child, and death reſulted from the. blow, 
can it be.ſaid that the priſoner is guilty of murder? 
In the caſes moſt relied on by the Counſel on the 
part of the profecution, the correction was given 


"Hxzzr's 


Cass. 


with an unlawful inſtrument; and in Keate' s Caſe (1), (1) Ld. Ray. 
where the maſter fetched his ſword to correct the in-. 


ſolence of his ſervant, and death enſued from ſuch 


an inſtrument, it was deemed murder, - becauſe a 


ſword is an improper inſtrument for ſuch a purpoſe. 
In the preſent. caſe it does not appear that any Cor- 


fiction was intended ; the verdict does not find that 


the priſoner meant to correct the child; and if the 
ſtool was thrown in play, the homicide then ſurely 
cannot be conſtrued murder. Suppoſe | one of ſeveral 
perſons playing at cricket throw the, ball, which is * 
much more likely to give a mortal blow than a ſmall 


{tool, at another, and the ball by accidentally hitting 


tim in a mortal part occaſion his death, could it be 
ought that the man who threw the ball merely in 
| E E 2 play, 
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play, would ts deemed guilty of fo atrocious a crime 
as murder. | There was a late caſe upon the aſſizez 


before Mu. JosricE Nanxs (a), where a ſhepherd 


boy had ſuffered ſome of the” rp he was tending 


4 1 1 * 
2 a ? * 1* * * r 2 * ** : F #3 7 ©-£ 4 — 
: , : 


(a) This was the caſe of the Kits againſt Wiggs. At the "34 
mer Aſizes for the County of Norfolk, 1784, the priſoner was tried 
before Mx.*JusT:ics Nakes, upon an indictment for murder. |: 
appeared upon the evidente, that the priſoner: was a Butcher, and 
that he had employed the deceaſed, a ſhepherd boy, to tend ſone 
ſheep that were penned. The deceaſed negligently ſuffered fone 


of the ſheep to eſcape through the hyrdles. The priſoner ſeeing 


"the ſheep get through, ran toward the boy, and taking up 1 


ſtake that was lying on the ground, he threw it at him. The 


ſtake hit the boy on the head, and fractured his ſcull; of which 
fracture he ſoon afterwards died. Ms. Jv USTICE Nares —Gentle 
men of the Jury, you will conſider whether the negligence of the 


deceaſed was ſufficient to-excite'the provocation of the maſter; for" 


'the humanity of the law+ſo far reſpects tlie infirmities of natur, 
as not to arrange a homicide reſulting from the tranſports: of 
paſſion. excited by reaſonable, provocation, under the deſcription 
It will in this caſe be manſlaughter only —bver 
maſter has a right moderately to chaſtiſe his ſervanit, but the 
chaſtifement muſt be on juſt grbunds, and with an inſtrument pw. 
_ perly adapted to the purpoſes of correction. You will therefor 
conſider whether the ſtake which has thus untimely deprived the 
boy of exiſtence, and which. lying on the ground, was the firſt thug 
the priſoner faw in the heat of bis Paſſion, is, or is not, unde 
ſuch circumſtances, and in ſuch a ſitnation, an improper inf 
ment. 
enſue, imports a miſchievous diſpoſition, and the Jaw implies th 
a degree of malice, attended the act, which, if death aftuall 
Rappen, will be murder. Therefore if you ſhould think th 
Rake was an improper inſtrument, yau will farther conſider whetle 
it 1s probable that it was uſed with: an intent to kill. I yn 
think it was, you muſt find the priſoner Guilty of Murder. Bt 


on the contrary, if you are perſuaded that it was not done with & 


intent to kill; the crime will then amount at moſt to manſlught 
The Jury! found it penn gi ee 
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to efeape through the hurdles; and his maſter, 
irritated by his negligence, took up a itake that 
was lying on the ground, and threw it at the boy, 
which hit him on the head and fr actured his ſkull, of 
which he died, and the learned Judge directed the 
Jury, that unleſs they thought this ſtake, thus ſyd- 


denly caught up, was an improper inſtrument, and 


uſed by the priſoner with intent to kill, the crime 


could only amount to manſlaughter, and of that 
degree the Jury found it. 
preſent caſe, and the caſes that have been cited on 


There is between the 


4 


O 


a 


1785. 


Hazni's 


Cask. 


the other ſide, this flriking difference, that in all 


thoſe caſes the weapon was held in the hand of che 
priſoner, and could not have been intended to have 


been uſed for any other purpaſe than to kill ; but 


in the preſent caſe, the inſtrument was thrown, and 
therefore there was leſs probability of its doing 
hurt: in thoſe caſes the only chance of not killing 
was, the wound inflicted not proving mortal ; byt 
in this caſe the chance was, that the inſtrumens 
might not hit the girl, and if it did, that the wound 
might not be mortal. —Theſe obſervations are cal- 
culated to thew that the priſoner: is only guilty of 
manſlaughter ; but I ſhall now thew that ſhe is not 
guilty at all, and ought to be diſcharged. Finsr, 
The wound found by the ſpecial verdict does not 
correſpond with the wound laid jn the indiftment ; 
for the indictment ſtates that by beating, kicking, 


and throwing a ſtool at the girl, the prifoger bruiſed 


her in ſeveral parts of her body, &c.—but the 


ſpecial verdict finds that the ſiool hit her on the 


head; and as the blow given by the ſtool might, 


. B. The 
ourt over- 


1 


from the manner it is charged in the indictment, have ruled this ob- 


Keen in ſome-other part than the head, the verdiet jag the agu 


ing the argu- 
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does not preciſely find that the mode of killing 
charged in the indictment was the occaſion of her 
death. —SEcoNnDLY, There is no place found where 
the fact happened; and this is a fatal objection ; 
for if facts were found that were neceſſary to ſup- 
port the indictment, yet if they are found to have 
happened in a different county from t hoſe in which 
they are laid in the indictment, the priſoner muſt 
be diſcharged, for it is neceſſary that a ſpecial ver- 


diet ſhould agree with the indictment in every 


particular, Tairvty, The verdict finds that 
the priſoner threw the ſtool, Kc. &c. that the girl 


fat upon the ſtool; that after ſome time ſhe fal 


upon the ground, and by that blow fo given ſhe 


died; but the word that does, not particularize 
which blow the died of; for the muſt have received 
a blow from the falling off the ſtool, and that may 


be the blow referred to by the word Zhat, and not 


the blow. given by the ſtool ; and taking the ſenſe 
according to the ſtrict rule of grammatical conſtruc- 


tion, it muſt mean the blow ſhe received on falling 


from the ſtool, for the relative always refers to the 


| antecedent next before it. The J ury by the word 


that undoubtedly meant the blow received from the 


ſtool, but the conſideration is not what the Jury 


meant, but what they have ſaid. Suppoſe a man 
at the top of a ladder, and another at the bottom 
give it ſo violent a blow that the man, by the 
agitation of the ladder falls off, and daſhes out 


his brains againſt the pavement, it would not ap- 


pear by a finding that he was killed by that blov, 


What blow was meant, for he was certainly killed 


by the blow he received in his fall, though the 
blow given to the ladder was the cauſe of it. The 
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Jury ſhould have found the fact in this form, © by 
that blow ſo given by the ſaid ſtool ſo thrown ;” 


for in every indictment for murder, exgept in the 
caſe of poiſoning, there muſt be a perce:/ſit, and as 
it muſt be laid in the indictment, it mult alſo be 
Theſe may. ſeem to 
be very nice diſtinctions, but in. cafes of lite and 
death, I am warranted in making them by the 


authority of a caſe in Kelynge{1): Glover and (1) Kely 
others, deer-ſtealers, were indicted for ſhooting p. 111. 


an officer; the gun was fired off among a num- 


ber of perſons who attacked the deer-fiealers, in 


the dark, and the verdict not finding that the gun 
was diſcharged at any of them, the Court faid, that 
it did not appear by the ſpecial verdict that Cover, 
or whoever fired the gun, diſcharged it at any of 
the King's officers; that it might have been for 


ſomething elſe, and that though the Jury might have 


well tound it, vet as they had not, the Coutrt were 
confined to what they had found poſitively, and 
we are not to judge the law upon eridence of a fact, 
but upon the fact as it is found. In the principal 
caſe, therefore, as it is not found that the priſoner 


had any preconceived malice, or that the intended 


to correct the deceaſed; or that the ſtool was fo 
thrown as probably to hit; nor that it was by hitting 
likely to kill; the verdict is inſufficient to ſupport 
the inference of guilt ; and the priſoner is intitled 
to be diſcharged. Ef 
Ma. PantrIpGr, in reply. — The caſes writ- 
ten by Sir Edward Coke, which it is faid are only 
put by way of illuſtration, and in declaiming 
againſt the crime of murder, have received: the 
approbation both of Kelynge and Sir Michael 
Jer. The caſe that is ſaid to have been tried 
E E 4 before 
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before Ma. JusriczE Naxxs is not reported, and 


being only at the aſſizes, not much to be relied on, 


but at any rate it goes to prove the priſoner guilty 


of manſlaughter. In Turner's Caſe the inſtrument 


was ſo ſmall, that it never could be thought likely 


to give a mortal blow. If it be not neceſſary that 


there ſhonld be a malicious intent, the murder is 
clear; and if it be neceſſary, then the Jury have found 


that the ſtool from its ſize and weight was ſufficient 


to kill. By the word at the Jury only mean that the 
priſoner threw it with an intention to hit the child, and 
it being a deadly inſtrument it will conſtitute murder, 
As to the idea that the cataſtrophe aroſe from a ſudden 
guſt of paſſion, it may be anſwered, that the weapon 
was a deadly one ; and if in the tranſports of un- 
founded rage a man will gratify his emotions to the 


_ dangerous extent of uſing ſuch a weapon as is likely 


to occaſion death, he muſt be anſwerable for the 
fatal conſequences of his miſconduct. It has been 
ſaid, that the diſtance from which the ſtool was 
thrown is not found; but the fact proves that it 


was thrown from a diftance near enough to. kill. 


The argument that the blow, as found in the 
ſpecial verdict, muſt refer to that received by the 
falling off the ſtool is certainly ingenious, but the 
Court will not inſpect the verdict with the eyes of 
Philologiſts, but with the common underſtandings 
of men, and to ſuch a view it is admitted that the 


verdict will be found to mean that the blow was given 


by the ſtool. —With regard to the county in which 
the fact happened not being found by the ſpecial 
verdit, I ſhall ſubmit to the Court whether the 


inditment having been found by the Grand Jury, 
and the verdièt by the Petty Jury of Burton, and 
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the fac itſelf having been found in the ſame place, 1785. 


are not ſufficient to ſpecify the county in which the T 
verdict finds the fact. | | Foe By 
BuLlLER, Juſtice. If all the abi be rnd: and 
all thoſe facts be true, yet if they are found in ano- 
ther county than that in which they are laid in the 
indictment, judgment cannot be given, and there- 
fore to enable the Court to give judgment, the ver- 
diet ſhould find the facts in the ſame county as bs 
laid in the indictment. 
Ms. PARTRIDGE then moved for leave to amend 
the ſpecial verdict. 
BuLLER, Juſtice. You cannot amend a ſpecial 
verdict in capital caſes (1). (1) Ld. Ray, 
Lonůã MaxsFitrp. If there are minutes to 8 
amend a ſpecial verdi& by, it may be amended. 
even in capital caſes (2). —lIt is neceſſary that the (2) In this 
criminal law ſhould be certain; and it is almoſt ag Caſe the mi- 
nutes were 
bad to let a crime go unpunithed, as to permit an. conſulted, 
innocent man to mute Murder is where a man of butthey were 
ound to have 
found ſenſe unlawfully killeth another of malice been exactly 
aforethought, either expreſs or implied. If the copied. 
malice be expreſs, the facts remain with the Jury. 
If the malice is to ariſe from implication, it is a 
matter of law, the entire conſideration of which 
reſides with the Court; and in the prefent caſe the 
finding that there was no intent to kill, does not 
in any degree vary the queſtion. —But great matter 
of doubt having ariſen from the wording of the 
ſpecial verdict, I wiſh the judgment to ſtand over 
till next term, in order to conſult the Judges. 
In Trinity. term 1785, MR. PArTRIDGE moved 
to ſet it down again for a ſecond argument, but the 
Court made no rule. | 
AND 
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1785. © Anp-Tur Ju pes never communicated any og 
—_— nion upon this caſe; but after the priſoner had been 
Cast. Confined for the ſpace of twelve months, the ye. 

| ceived the King's * don, and was diſcharged, 
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if Ser- FED-BAILEY May. Seffion 1785. This vas a 


ſome of the 
lamps from a for the opinion of the TWELVE J UDGES. 
writ, and 


Re te! Tur Legiflature, by the ſtatutes cited in the mar- 


h in (1), h ſed five ſi ſt duti 
2 Fes (1), has impoſed five fixpenny ſtamp duties upon 


kind, and every piece of parchment or paper upon which any 


then ſells it original writ (except ſuch original on which a wit 
for the pur- | | 


poſe fe of its Of capius iſſues) ſubpana, bill of Middleſer, latitat, 


In ng ue by He. that ſhall ſue out of, or paſs the ſeals of any 
HH Ich perſons 

as might buy Court, holding plea of forty ſhillings. 

it from his 


within the or perſons ſhall write or ingroſs, or cauſe to be 
1 ages 3. «© written or ingrofled, either the whole or any 
Ft » (1) Vide poſt. part of any writ, &c. in reſpect whereof any duty 
[ moms „ is or ſhall be made payable in that behalf, or the 


| whole or any part of any piece of parchment or 
* paper whereon there thall have been before vrit- 
: cc 


1 ten any other writ, &c. in reſpect whereof any 
1 duty is or thall be payable as aforcſaid, before ſuch 
parchment or paper ſhall have becn again marked 
or ſtamped according to the ſaid acts ;—o8 thall 
fraudylently eraſe or ſcrape out, or cauſe to be 
eraſed or ſcraped out, the name or names of any 
hy © perſon or. Perſons, or any ſum, date, or other 
$ thing written in ſuch writ, &c. as aforeſaid :—0R 
| „ frat 


fon 3 caſe referved by Mr. SERJEANT Ava, Recorder, 
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ec fraudulently cut, tear, or get off, any mark or, amp, 1785. 
« in reſpeſt whereof, or whereby, any duties are or ſhall 


FitLD's 


« be payable, or denoted to be paid or payable as Gaz, 


* aforeſaid, From any piece of parchment or paper, 


with intent to uſe ſuch lamp or mark for any other 
« matter, writing, or thing, in reſpect whereof any 
« ſuch duty is, or ſhall be payable, or denoted to 
*t be paid, or payable as aforeſaid ; every perſon 
« fo offending in any of the particulars before- 
© mentioned, and; every perſon knowingly and wil- 
fully aiding, abetting, or aſſiſting any perſon to 
commit any fuch offence; ſhall be guilty of 
« felony, and be tranſported for ſeven years.” 
Ox theſe ſtatutes the priſoner was indicted, for 
that he having in his poſſeſſion a bill of Middleſer, 
on which there was a certain ſtamp, denoting that 
the duty of ſixpence (1), ſixpence (2), ſixpence (3), (1) 5 Will. z. 
and fixpence (4), had been duly paid, did fraudu- „ 
lently and feloniouſly take off the ſaid ſtamps, with Will. z. c. 25, 


intent to uſe them on another bi of Middleſez, the (33.08 — 


duties on the ſame being then n and owing to the (4) 32 Geo. z. 


| C. 35. 
King. : -and by 23. 


TnzrE was a ſecond count, RT him with Geo. 3. c. 58. 


another duty 


having tranſpoſed the ſtamps from one writ of lati- of fixpence is 
tat to another; and both counts laid the offence to impoſed. 
have been committed with intent to defraud the 
King. 
Ir appeared in evidence, that there are two dies 
kept at. the Stamp-Office, for the purpoſe of ſtamp- 
ing bills of Middleſex and latitats; the one denot- 
ing the four fixpenny duties impoſed by the ſtatutes 
mentioned in the margin ; the other denoting an 
additional ſixpenny duty impoſed by the ſtatute 
23Geo. 3. c. 58. and that ſince the Oy of this laſt 
Act, 
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Act, all bills of Middleſer, and latitats, which have 
been ſtamped at the Stzmp-office, have been im- 
preſſed with both the dies denoting the payment of 
the five ſixpenny duties. 

Tux priſoner, a bailiff's follower, had forv ed one 
Samuel Higgins with a copy of a bill of Middleſer, 
and had afterwards ſold to one Fryer, a law-ſtationer, 
two blank bills of Middleſex, and one blank latitat, 
to which were affixed two ſtamps, one denoting 
that four fixpenny duties had been paid, and ano- 
ther denoting that one ſixpenny duty had been 


paid; and it was poſitively ſworn that theſe tuo 


ſtamps had been tranſpoſed from- other writs 'of the 
ſame kind. Several old writs, and among them the 
bill of Middleſex with the copy of which he had 
ferved Higgins, with the ſtamps taken off, were 
found in his lodgings; but no proof could be given 
that the ſtamps which were taken from theſe 
writs had been legally ſtamped at the * 
Office. 

Ueow theſe facts, the Counſel. for the 8 
ſubmitted the following points to the Court. 

FikrsT, The indictment charges the priſoner with 


| having in his cuſtody a proce/s of our Lord the 


King, &c. which appeared to have been before 
then duly iſſued againſt Samuel! Higgins and Richard 
Roe ; and ſuch a writ is indeed produced ; but it 
has not been proved that any ſuch writ was ever 
legally ſtamped at the Stamp-Office, or that it duly 
#Yued; and it is called a proceſs, a term of which 
no mention whatever is made in the Act of Parlia- 
ment on which the indictment is founded. 

| $kcoxnDLY, The indictment. charges the priſoner 
with having taken off a ſtamp denoting that four 


fad . Y 
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firpenny duties had been paid, with intent to affix 1785. 


them to another writ, for the purpoſe of defrauding : = 
the King; but the evidence is, that he took off Cax. 
five fexpenny ſtamps: and as it appears that there 

muſt be the froe amps to effect the fraud, the 

offence in the Act of Parliament is not deſcribed 

by the charge in the indictment, . that he tranſpoſed 

four ſixpenny ſtamps only. 

TniRDLY, The only evidence to effect the pri- _ 
ſoner is his ſelling the writs to Mr. Fryer ; but the | 
ſtatute is filent as to uttering, vending, ' or expoſing 
to ſale: and in ſo penal a caſe as this, it would 
violate all the known rules of conſtruction to ſay, 
that this ſale was made with an intent to uſe the ſtamp 
in the manner which the Act deſeribes. 

Tusk objections were anſwered by the Counſel. 
for the Crown; and the learned Judge left it with 
the Jury to confider, Firſt, Whether the bill of : 
Middleſer againſt Higgins was ever legally ſtamped ? 
Secondly, If it was, whether the priſoner ever took 
off that ſtamp ; ? Thirdly. If he did, whether he took 
it off with intention to uſe it on à bill of Middleſer 
or a latituat? And fourthly, If they thought the 
priſoner guilty, whether he took the ſtamp off and 
ſold it with intention that it ſhould be uſed by 
himſelf or others, for the en. W in FRE m- 
dictment? | 

Tur Jury found the oriſonce 8 that vc he F: 
* took off the ſtamp: from the bil of Middleſer men- 

„ tioned in the indictment, and affixed it to a. 
* piece of parchment, purporting to be another 
* proceſs of the ſame kind, which he ſold with 
others to Fryer, with intent that the ſame ſhould 

| 4 be 
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1785. 4 the uſed. by. ſuch perſons, as ſhould. purchaſe the 
— £*© ſame, but not with intent of uſing it himſelf.” 
O this verdi@ the judgment was arreſted ; _ 

the priſoner, / after laying a — time in 0 was 
at G diſchar 8 | 


Fre Lp's 
Cask. 


Cas 172. The K1 NG again Lock 


Arete Ob-BAHIET June Seffion 1785. The priſoner 


Tae bb "was indicted for ſtealing a number of diamonds and 


means of an pearls, the property Een Bailey, Eſq. in ths 


2mproper con- 


feſfon) to Qwelling-houſe of Narc iſa Maſeall. 
e . \ Tux priſoner had made a full confeſfion of the 
property, isa fact, by which it was diſcovered that part of the 


competent 


witneſs to Property had been diſpoſed of to a Mr. Grant; and 
Rd. that the Counſel for the proſecution called Mr. Grant 
; as a. witneſs, to identify the property. | 

Tux confeſſion had been obtained by duch pro- 
miſes of favour as rendered it inadmiſſible evidence; 
and it was therefore contended, that as the diſ- 
covery of Mr. Grant reſulted from the illegal con- 
feſſion which had been obtained from the priſoner; 

be, Mr. Grant, was not a competent witneſs. 
See the caſe BuT the CourrT ſaid, that the law was clearly 
_ an, ſettled, that although a confeſſion improperly: ob- 
ante, 298. "tained cannot be given in evidence, yet it can never 
go to the rejection of the evidence of other witneſſes, 
which are got at in ne of ſuch a con- 


Feſſon. 


and 
Was 
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The Kine e mien wn Aus OTHER. | Cap 173. 


» 
44 4 


Ar the Old-Bailey: in June Sehon 171 85, Dane! If two men 


are indicted, 
Richardſon and Samuel Greenow were indicted be- and one of 


tore Ma. JusTice BurLER for a bens robbery them appear 


| to be inno- 
on John Billings. ; 1 cent and the. 


Ir appeared in 9 that the two priſoners . 
accoſted the proſecutor as he was walking along ſecutor can- 
the ſtreet, by aſking him, in a peremptory manner, cigar 
what money he had in his pocket * that upon his e hrs 
replving that he had only two-pence half-penny, one quired. 
of the priſoners immediately id to the other, If 
he really has no more do not take that, and 
turned as if with an intention to go away; but the 
other priſoner ſtopped the proſecutor, and robbed 
him of the two-pence half-penny, which was all the 
money he had about him. But he could not aſcer- 
tain which of them it was that had. uſed this ex- 


preſion, nor which of them had taken the, -halt- 


pence from his pocket. 


Tux Court. The point of law goes to the ac- 
quittal of both the priſoners; for if two men affault 
another with intent to rob him, and one of them, 
before any demand of money, or offer to take it be 
made, repent ef what he is doing, and deſiſt from 
the proſecution of ſuch intent, he cannot be in- 
volved in the guilt of his companion who afterwards 
takes the money; for he changed his evil intention 
before the act, which completes the offence was 
committed, That priſoner therefare, whichever of 
the two it was who thus defiſted, cannot be guilty 
of the preſent charge; and the proſecutor cannot 
aſecrtain who it was that took the property. One 
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1785. of them is certainly guilty, but which of them per- 
Ricnany- ſonally does not appear. It is like the Ipſwich Cap, 
os where five men were indiQed for murder ; and it 
appeared, on a ſpecial verdiQ, that it was murder 
in one, but not in the other four; but it did not 
appear which of the five had given the blow which 
cauſed the death, and the Court thereupon ſaid 
that as the man could not be clearly and poſitively 

aſcertained, all of them muſt be diſcharged. 

Tux two priſoners were accordingly acquitted. 


Cask. 174 The Kixe againſt GEORGE COOMBES. 


If a loaded 
piſtol be fired Ar the Adumiraiiy Seſſion held at the Old-Bailey 


he land. 
_— 3 in the month of J UNE 1785, George Coombes, who 


of one * was indicted with Milliam Pre Jonathan [it 
dred yards - 
from the ſea, dards, Edward Voſs, and three others, was found 


—_— is guilty on an indictment which charged, That they, 
killed in the on the 15th July 1784, with torce and arms, upon 
kunde the high ſea, within the Juriſdiction of the Ad: 
yards from miralty of England, about the diſtance of half : 


þ— ray 8 mile from Chriſt Church harbour, in the county cf 


de tried by Southampton, in and upon Milliam Allen, felon 


the Admiral, : i 
ies; od ouſly, wilfully, and of their malicc aforethought, 


. did make an aſſault; and that the ſaid William Per. 
mitted where rot, a certain gun, charged with gun- powder and 
N gone leaden bullet, did diſcharge and ſhoot of 
not at the againſt and Upon him, the ſaid William Allen, Se. 
place from thereby giving him, the ſaid JYilliam Allen, one 


—_ of the mortal wound, &c. upon the high fea aforeſaid, 
eat o- 3 0 5 R 
——_ Pro- within the qurifdiction aforeſaid, of which ſaid mor: 


tal wound he, the faid JF illiam Allen, afterwards 
died 


Bailey 
„ who 
n Id. 
found 
t they, 
upon 
e Ad. 
half a 
nty of 
felont- 
ought, 
m Per 
er and 
ot off 
I, He. 
n, one 


wreſaid, 


id mol- 
>rwards 


died. 
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died. Ap that the ſaid Jonathan Edwards, S 
Coombes, Ce. at the time of committing the felony 
and murder aforeſaid, then and there, upon the 
high- fea aforeſaid, within the juriſdiction aforeſaid, 
felonioufly; wilftlly, - and of their malice afore- 
thought, were preſent, aiding, abetting, comfort- 
ing, aſſiſting, and thdktalning * the faid William 
Perrott to kill and murder the ſaid Milium Allen 
in manner and form aforeſaid; and ſo the Jurors 
fay, the faid Jonathan Edwards, George Coombes, 
He. then and there upon the high ſeas aforeſaid, 
within the juriſdiction aforeſaid, feloniouſly, wil- 
fully, and of their malice aforethought, did Kan 
and murder the faid William Allen. 


| Ir appeared in evidence, that the priſoners were Tup- 


poſed ſinugglers belongin gto two luggers which lay iu 
Chrift Chu, ch harbour. The deceaſed was maſter of 
his Majeſty's ſloop the Oreftes. On the afternoon of 
the 15th July 1784, William Allen, not being able to 
get into the harbour with ze Oreftes, manned his 


boat for the purpoſe of ſeizing the ſmuggling lug- 


gers, but in rowing into the harbour they ruck 
upon a ſand- bank oppoſite to the houſe of one Sᷣellon. 
Perrot, Coombes, and the other priſoners quitted 
the luggers, ran on ſhore with loaded muſkets in 
their hands, concealed themſelves behind a wall 
near Sellon's houſe, and from thence fired at the 
King's boat, as they were puſhing her from the 
land-bank, by which firing Allen, who was on 
board the boat, was killed. The ſand-bank was in 
the ſea, about one hundred yards from the ſhore ; 
and Sellon's houſe was about two hundred yards, Or 
more, from the ſea. | 
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1785, Urox this evidence the priſoner, Coombes was 
0 08 found Guilty; but ſeveral points were raiſed in his 
yo 8 ta vour, and it was j the inclination of his Counſel to 


have a ſpecial. verdi& :. but it was at length agreed 


* ns 


2 <0 - < 
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Abe 
* 


| | to take a caſe; and the queſtions reſerved were 
1 | afterwards appointed to be argued before ary, 
4 THE Ju pes or ENGLAND in the Exchequer 
\| Chamber. 5 

| 1 1 Shower, THE Queſtions. were, Whether, under the cir- 
1 339. ſtances of this caſe, the priſoner had been properly 
[f tried by the Admiralty Juriſdiction ? or, Whether 


he ought not to have been tried by the Common 
Law? 

Tr1s caſe was — 5 Counſel tics; firſt, 
on the 24th November 1785, in the Exchequer 
Chamber, and afterwards on the 20th January 
1786, at Serjeants Inn, before all the Ju pes, 

except Lord LoucnBoROUGEH ; and they were of 
opinion, that the priſoner was tried by a competent 


juriſdiction. _ a 

FI Ma. Jusrick WirLLEs delivered this opinion on 
( | the following day, at the Old-Bailey, before 811 
. = James MARRIOr, Judge of the Admiralty Court, 
1 | | | who pronounced ſentence of death upon the pit 
| i foner; and he was executed purſuant to the fen- 
Fl | tence. | | | 
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— 


LING againſt AICKLES. 
The Kine againſt AlcKLESõ. | Fray whe 


OLD-BAILEY SEPTEMBER SESSION 1785. 


7 OHN HENRY AICKLES had been convicted ger, Ir 2 


3 | a -. perſon who is 
in J anyary Seſſion 1784, of imple grand la 1 of 


ceny; and in the July Seſſion following, received a fe- e, 


R . * | and receives 
judgment of tranſportation to America, for ſeven judgment of 


years: but in conſequence of ſtrong interceſſion in tranſportati- 


his favour, he afterwards received his Majeſty's . 


| pardon, © on condition of tranſporting himſelf doned on 
| © beyond the ſeas for the ſame term of years, within 
« fourteen days from the day of his diſcharge, and himſelf, and 


condition of 
tranſporting 


TOE 5 IF | giving ſecu- 
of giving ſecurity to the ſatisfaction of the R- rity 0 to do, 
10 3 95 : . can be con- 

CORDER ſo to do.” He gave the ſecurity re- Toad of bs 
quired, and a warrant was accordingly iſſued by the capital felmy, 
RzecorpeR, directed to the Keeper of Newgate, p, 05 7 


authoriſing his diſcharge ; but as there were many ener, ſen- 
tence on his 


| civil detainers againſt him, his diſcharge was neceſ- breaking the 
| farily delayed until they were ſuperſeded. On the e con- 


Hin, ON 


26th May following, he was apprehended at 1/{mg- which the 
ton; and was now put to the bar on AN INDICT- 3 
MENT for “returning from tranſportation, and 

being found at large without any lawful cauſe, 

before the expiration of the term of ſeven years, 

* for which he was ſentenced to be tranſported.“ 

Ups theſe circumſtances it was held incum- The a 
bent on the proſecutor to prove the preciſe day on public priſon 


DEE E . . is is good evi- 
rhich the priſoner was diſcharged; and for this pe 


| Purpoſe Mr. Newman, clerk of the papers of the prove the 


priſon, produced a daily book, which he kept, —_ - 
containing entries of the names of all the debtors diſcharge. 
and criminals who are brought into the priſon, and 
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the times when they are diſcharged ; but it appeared 


that thoſe entries were not made from Mr. Newman' 
own knowledge of the facts, but that he generally 


made them from the information of the turnkeys, 


and frequently from the turnkeys' indorſements on 


the back of the warrants, which warrants were af. 


terwards regularly filed. 

Ir was contended by the pr iſonet' 8 Counſel, that 
theſe were not original entries of the facts; and 
therefore that the turnkey himſeſf by whom Aickles 
was diſcharged, or the original minute from which 
the entry of his diſcharge had been made, ſhould 


be produced, becauſe they alone were the beſt eri 


dence upon this ſubjet, and it was in the proſe- 


cutor's power to produce them. It was compared 


to the production of a tradeſman's ledger in order to 
prove the delivery of goods, inſtead of producing 


the original memorandum or day-book from which 


the ledger had been poſted ; and it was argued, that 
no credit could be given to entries made intirely 
from hearſay and information, and therefore they 
ought not to be received as evidence. 


Mr. J. Gould, Tyr Cov kr, however, were clearly of opinion, 


Mr. B. Ho- 


tham, 


That the contents of this book might be given in 


Mr. Recor- Evidence. It is a book very different in its nature 


der. 


from the books or memorandums of a tradeſman. It 
appears to have been the conſtant and long eſtabliſhed 
practice of the keepers of a public priſon to regiſter 
the diſcharge of priſoners in ſuch a book as tle 
one pr e and in the manner which the witnels 
has deſcribed. The Clerk of the Papers is a public 
officer in the priſon ; ; and the law repoſes ſuch 1 


confidence in public officers, that it preſumes the; 


will diſcharge their ſeveral truſts with accuracy and 
” fidelity; 


ori | 
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gdelity ; and therefore whatever acts they do in 


diſcharge of their public duty may be given in 


37 
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evidence, and ſhall be taken to be true, under ſuch Aerts 


a degree of caution as the nature and circumſtances 
of each caſe may appear to require, except the 


falfity of them can be made to appear; for every 
preſumption may be. repelled by contrary evidence. 
In the preſent caſe, Mr. Newman has no private 
intereſt whatſoever in this book, to induce him to 


make factitious entries in it. He is a public officer 
recording a public tranſaction. Any perſon may 


undoubtedly falſify the entries if they can; but 


unleſs the truth of the entry as to the preſent fact 
can be impeached, it is admiſſible evidence (a). 


Tux entry was accordingly read ; and it proved 
that the priſoner was diſcharged from Newgate, . by 
virtue of MR. RECORDER's warrant for that pur- | 
poſe, on the 14th March, 1785. | 


Tas fact of the priſoner's having been 8 at 


large before the term of his tranſportation had ex- 


pired being clearly proved, the queſtion was, 


Whether he was at large without lawful cauſe ? And 


it was ſubmitted to the Court upon the authority of 


Fhe King v. Ar. Miller (1), and Patrick Madan's ( 1) Ante, p. 
86, Caſe 41. 


—— 


— 


— 


(za) With reſpe& to evidence, there is no difference between 
civil actions and criminal proſecutions. 2 Term Rep. 201.— 
Corporation books proved to have been regularly kept, though 
not kept by the proper officer, are evidence. 1 Strange, 93.— 
So are Herald's books, and minutes of a viſitation. Strange, 192. 
So are the rolls of a Court Baron. Dougl. 57 2. —80 whenever the 
original is of a public nature, à copy of it is good evidence. 


Cowp. 17.—As of the regiſter of chriſtenings, marriages,” bu- 


rials, &c. though it. appears that the regiſter was made from a 


day-book. 2. Strange, 1073.—See Onſlow's Niſi Prius, 236. 


FF 3 Caſe 


CASE. 
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1785. Cale (1% that having literally complied with the 
| condition of the King's pardon, by giving ſecurity 


A1CKLES' 
Casz. to the ſatisfaction of THE RECORDER to tranſport 


3 P. himſelf beyond the ſeas, and having i in conſequence 
110, thereof been legally diſcharged fem Newgate by 
See Cruiſe on virtue of THE RECORHDER's warrant, that diſcharge 
e te was @ lawful cauſe for his. being at large, not- 
: Bi Comm. withſtanding he had forfeited the recognizance of 
110. himſelf and his bail, by breaking the other part of 
| the condition, in not tranſporting himſelf within 
the fourteen days. 

Tune Cover appeared to differ in their opinion 

(2) See x upon this point (2); and it was thought a proper 
e bY queſtion for the conſideration of Tus Jupeks, in 


and 77 * caſe the Jury ſhould find the priſoner guilty. On 
O. B. 801 farther evidence, however, it appeared that he had 
Seſſ. 1785. at the time of his diſcharge a real intention to quit 
the kingdom within the time, but that he had been 
prevented from carrying it into execution by the 
diſtreſs of poverty and ill-health; and the Court 
being of opinion, That theſe impediments, if true, 
amounted to à lawful excuſe, the Jury Found 4 
8 verdict, Nor Goirrr (a). 


The 


a . — 
* nag —_ — 4 - 


(a) By 6 Geo. 1. c. 23. if any felon ordered to be tranſported 
to America, ſhall be afterwards at large within Great Britain with- 
out ſome lawful excuſe, before his term is expired, he is guilty of 
a capital offence. By 16 Geo. 2. c. 15. perſons convicted of gl 

felonies, and ordered to be tranſported to America, who ſhall have 
agreed on certain conditions to tranſport themſelves to America, 
are alfo guilty of a capital offence, if they are afterwards illegally 
at large, By 8 Geo. 3. c. 15. perſons convicted of capital offences, 
who are afterwards pardoned on condition, and are thereupon er- 
dered to be tranſported Ng are likewiſe guilty of a capital 
CALL offence) 


* 


CASES IN CROWN LAW. 439 


The Kine againſt 5 2 4; Casz 176. 
Ory- BAILEY September Seſſion 1785. This A perſon 


tted 
was à caſe reſerved by Mx. SERIEANT Aparx, Ne- eee 


corder, for the opinion of the TWELVE JUDGES. vagabond un- 
og EE e | | der the 23 
Tux priſoner had been apprehended on the ſtatute Geo. 3. c. 88. 


23 Geo. 3. c. 88. by which it is enacted, £** That if who breaks 


aol, and on 
any perſon ſhall be found in or upon any dwelling- 2 com- 
* houſe, warehouſe, coach-houſe, ſtable, or out- — 2 
« houſe; or in any incloſed yard, or garden, or regie under 


« area, belonging to any houſe, with intent to 3 * 


* 


time, and 
© A ROGUE, AND A VAGABOND, within the mean- then com- 


ing of the ſtatute of 17 Geo. 2. c. 5. uſually mite e per 
act of va- 


; calle The Vagrant d;“ and having been com- grancy as a 
mitted to the Houſe of Correction till ha then next . e 
enſuing Seſſion, the Juſtices, on examination of the 0 re ane 
circumſtances, had adjudged him to be A ROGUE tratſporred 
AND A VAGABOND Within the meaning of the Act; under the 


* 


Va agrant. AQ, 


* 


* 


efence, if they are found at large. But when it became imprac- 


ticable to ſend tranſports any longer to America, it was enacted by 


19 Geo, 3. c. 74. that perſons convicted of fingle felonies, who 
were liable to be tranſported to America, and perſons convicted of 
capital offences who had accepted a pardon on condition of tranſ- 
portation, may be ſentenced to be tranſported to any parts beyond 
the ſeas; and that in every ſuch caſe, all the ſtatutes relating to 
tranſportation to America ſhould be in full force and effect, as to 
the puniſhment for being at large before the expiration of the 
terms for which they were ordered to be tranſported, or had 
agreed to tranſport themſelves to America, were expired ; omitting 
the caſe of perſons who had been convicted of ſingle felony, and 
whoſe ſentence of tranfportation to America had been pardoned, 
Gu condition to tranſport themſelves generally beyund the ſeas. 


F F 4 | and 


* ſteal any goods or chattels, he ſhall be deemed 839! aten 
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and ordered him to be detained in the Houſe of 
Correction for ſix months, by virtue of 17 Geo. 2. 


c. 5. ſ. 9. Before the fix months had expired, the 
| — made his \eſcape ; but he was again appre- 


hended, and at, an adjournment. day. of the ſame 


Seſlion, he was committed by a warrant of two Juſ- 


tices, under the 4th ſection of the Vagrant Act, 
as an INCORRIGIBLE ROGUE, and ordered to be 


0 detained in the ſame Houſe of Correction for two 


years. Before this term of impriſonment expired, 


he again broke gaol and was again apprehended, 


on another clauſe 15 the ſtatute 23 Geo. 3. c. 88. 


by which it is enacted, 0 That any perſon having 


* upon him any picklock - key, crow, jack, bit, or 
other implement, with an intent feloniouſly to 


ee break and enter into any dwelling-houſe, ware- 
© houſe, coach- houſe, ſtable, or out-houſe; or 


ce ſhall have upon him any piſtol, hanger, cutlaſs, 
xy bludgeon, or other offenſive weapon, with intent 


Wy feloniouſly to aſſault any perſon, ſhall be deemed 


© A ROGUE AND VAGABOND as aforeſaid.” 

UNDER theſe circumſtances, the priſoner- was now 
indicted on the ſtatute 17 Geo. 2. c. 5. f. 9. by 
which it is enacted, that if any perſon committed as 
as INCORRIGIBLE ROGUE ſhall break aut, or make 
his eſcape; or ſhall offend again in like manner, he 


' ſhall be guilty of FELONY, and be tranſpor ted for 
ſeven. years. 


THE indictment accuntinaly frated that the pri- 
ſoner had been committed by a Juſtice, and con- 
victed by the Seſſions, as 4 ROGUE. AND VAGABOND 
under the 23 Geo. 3. c. 68. and having been com- 
mitted for fix months had eſcaped, &c. Tuar at 

terwards 
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terwards he had been, convicted for that eſcape, and 
committed as AN INCORRIGIBLE ROUGE, and again 
broke gaol before the expiration of the time, &c. 
And then it charged that the ſaid George Ballie, on 
ſuch a day, did offend again in like. manner as A 
ROGUE AND VAGABOND, 1n having upon him a 
certain offenſive weapon called a piſtol, with intent 


feloniouſly to aſſault ſome perſon or Pk au 


the peace, &c. 


t | 
Tax records of his former coratfions were pro- 


duced, his identity, and the fa& of his having the 


piſtol, for felonious purpoſes, were fully proved, and 


he was found guilty ; but the judgment was re- 


ſpited, and the caſe referred to the conſideration of 
the JuDGEs on the two following queſtions : | 


 Fixsr, Whether, the offence, for which the pri- 
ſoner was convicted, being created by the ſtatute 23 


Geo. 3. c. 88. could be maintained under an in- 
dictment on the ſtatute of 17 Geo. 2. c. 5. ? | 

SECONDLY, Whether the 5 „ ſhall offend 
again in like manner,” in the ſtatute of 17 Geo. 2. 
c. 5. do not refer to ſuch offences only as bring the 


offender under the deſcription of AN . IX cORRI- 


GIBLE ROGUE ?: and if fo, Whether the preſent in- 
dictment is good in charging the priſoner with 
having offended. in {the maunen as A ROGUE AND 


VAGABOND, inſtead of having offended in we 


manner AS AN INCORRIGIBLE ROGUE? 
Mr. JusTiceE GouLD in February Seffion, 1786, 


after ſtating the proceeding above mentioned, de- 
livered the opinion of the Jopoks to the eee 


effect: 


— 
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Tu 1s caſe was reſerved by Ms. RxconDErR, upon 
two ohjections raiſed by the Counſel for the priſoner, 


On the firſt day of laſt Hilary Term, the Ju pers 
aſſembled to conſider of this caſe; ; and they are 
unanimouſly of opinion, That there is no foundation 
in law for either of the obje&tions. 


As to the firſt objection, —The title of an Aa of 


Parliament, although it is not conſidered as any 
part of the Act, yet it may ſerve to explain the 
intent and meaning of the Legiſlature; and the 
title of the 23 Geo. 3. c. 88. is © An Act to extend 


„the proviſions of an Act, Kc. [ſetting out the 


* title of the 17 Geo. 2. c. 5.] to caſes not therein 
mentioned.“ It enacts; that every perſon under 
the circumſtances i in which the priſoner is deſcribed 


| in the indictment to have been found, ſhall be 


deemed a rogue and vagabond within the meaning 
of the 17 Geo. 2. c. 5. The Jupoxs are therefore 


of opinion, That the 23 Geo. 3. c. 88. is to have 


the ſame operation as if the offences deſcribed in it 


had been originally inſerted in the Vagrant Act, in 


ation of the offences therein deſcribed ; 


and that it is in every reſpect to be confidered as 


incorporated into, and making a part of, that Act. 


As to the ſecond objection, —The Jupcrs, upon 


weighing the ſeveral proviſiions of the 17 Geo. 2. 


c. 5. as far as they apply to the caſe of the priſoner, 


are of opinion, That the indictment is right both 
in form and ſubſtance. The ſtatute divides the of- 
fences into three claſſes : Fir/t, 1DLE AND DISOR- 
DERLY PERSONS, Who, on conviction by one wit- 
neſs, before one Juſtice, may be committed to the 
Houſe of Correction, not exceeding one month. 

8 Secondly, 


examined by the Magiſtrate, and publicly whipped, 
or ordered to be ſent to the Houſe of Correction £4) e 
till the next Seſſion, or for any leſs time, as ſuch (1) Or by 27. 
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Secondly, ROGUES AND VAGABONDS, who are to be 1785. 


BALLIE' 's 


Juſtice ſhall think proper. Thirdly, IcokRTOIBEE GS 0 * 
ROGUES, Who it ſeems muſt be committed till the mon gaol. 


next Seſſion, and cannot be puniſhed by the Ma-. 
giſtrate. 


Ir appears that the pliner eſeapsds from his 


committment as a rogue and vagabond, upon which 


eſcape he immediately became an incorrigible rogue ; 
and on being brought before the Seſſion, he was ſo 
adjudged, and ſentenced to be detained in the 
Houſe of Correction for two years, and afterwards 
made his eſcape. Theſe facts are introduced into 
the indictment; and it then goes on to ſtate the 


offence which he had ovmiihittes againſt the ſtatute 
23 Geo. 3. c. 88. and concludes by averring in the 


words of the 17 Geo. 2. C. 5. that he had 80 n 
again in lie manner.” ä 
TnkE ſtatute of 23 Geo. 3. c. 88. e that 


the perſons. therein deſcribed ſhall be conſidered as 
_ rogues and yagabonds within the meaning of the 


17 Geo. 2. c. 5. It is enacted by the 17 Geo. 2. c. 
5. f. 4. That all rogues and vagabonds who ſhall 
. bre or eſcape out of any Houſe of Correction 
** before the expiration of the term for which they 
'* were committed; and all perſons who, after 
having been puniſhed as rogues and vagabonds, 
and diſcharged, ſhall again commit any of the 
'* ſaid offences, ſhall be deemed incorrigible rogues.” 
The Act then goes on in ſect. 9. to authoriſe the 
Juſtices in Seſſions to detain ſuch rogue and vaga- 

bond 
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bond in the Houſe of. Correction for any time not 


exceeding ſix months; and ſuch incorrigible rogue 
for any time not leſs than fix months, nor excced.- 
ing two years; and then follows the clauſe on 


which the preſent queſtion ariſes: ** And if ſuch 
incorrigible rogue, ſo ordered by the Seſſions to be 


<* detained in the Houſe of Correction, ſhall break 
out or make his eſcape, or ſhall offend again in 


like manner, he ſhall be gulp! of felony, and 


be tranſported for ſeven years.” The context of 
this clauſe of the Act which ' adopts the words * 
lite manner, refers to the next antecedent words, 
$4 ſhall 'break out or make his eſcape ;” recourſe 
therefore muſt be had to the other parts of the Act, 
to find out what the Legiſlature mean by thefe 
words: and the Jones are of opinion, That the 
words in like manner muſt neceſſarily refer to 
the — OO in the en Jeftion before 
mentioned. | 38012 + $0927) T4 

Wuar a is ; the Gtuaticn of. the . Hei is 
committed to the . Houſe: of Correction | for fix 
months as a rogue: and vagabond: by breaking gaol 
he is guilty of a new act. of vagrancy, and is ad- 
jadged and committed for two years as an incorri- 
ible rogue. from tlis impriſonment HE again makes 
his efcape before the two years are expired, and 
commits another act of vagrancy as à rogue ani 
naguband, againft the 283 Geo. 3, C. 88. By this 
eſcape he becomes an incorrigible rogue à ſecond 
time and he afterwards offends: again in like 
„ manner?” as a rogue and vagabond. All theſe 
facts are difcloſed in the indictment, - No technical 


5 06635! | terms 
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terms or words of art are made neceſſary to the de- 1785. 


ſcription of this offence. The law therefore muſt 

3 | BALLIE's 
draw this inference from the words, viz. that by Cas. 
having offended again in like manner as a rogue and 
rugubond, he becomes an incorrigible rogue a ſecond 


time, and thereby incurs the guilt of felony. It is 


therefore the unanimous opinion of the Jupcs, 
That the indictment is proper, and that the priſoner 
is in the predicament which the Legiſlature has ſaid 
ſhall be puniſhed with tranſportation. 

Hz was accordingly ordered to be tranſported for 
the term of ſeven years.” 3 e 


The EKrxe againſt Jaws Scorr and Others CasE 177: 


Ar ts Old-Bailey i in ORober Seſſion 1785, four In a counter- 
plea of 
priſoners of the names of 1jJaac Votear, Thomas clergy it is 


Deane, George Franklin, and James Scott, were tried, 29*,peceflary 
to ſet out . 


before MR. JusTICE Nas, on the following-3 in- zenor of the 


| indictment 
dictment: on which the 


Tux Jurors * our Lord the King upon their priſoner was 


convicted 


* oath preſent, That 1/aac Votear, late of the Liberty and received 
40 of the Tower of London, in the county of Middle- his clergy; 


nor can any 


_ * ſer, labourer, and Thomas Deane, late of the gefects in 


liberty aforeſaid, in the county aforeſaid, la- ſuch indiét- 


** bourer, after the twenty- fourth day of June, in ras 
** the year of our Lord 1771, ro wirr, on the twelfth fa ples 
day of September, in the twenty-ſecond year of 
George the Third, with force and arms, at m 

** pariſh aforeſaid, within the liberty aforeſaid, 

da the n aforeſaid, one piece of copper = 

85 8 — „ 
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t of this realm, called an Halfpenny, then and there 


-- ©, unlawfully and feloniouſly did make, coin, aud 
'* ©. counterfeit, againſt the form of the ſtatute in ſuch 
( caſe made and provided, and againſt the peace of 


© our ſaid Lord the King, his crown and dignity: 
% AND THE JURORS AFORESAID, upon their oath 
« aforeſaid, do further preſent, that George Frank- 
in, late of the Liberty of the Jower o London, in 


the county of Middleſer aforeſaid, labourer, and 


* James Scott, late of the ſame. place, labourer, be- 
fore the ſaid felony was committed in form afore- 
< ſaid, To wir, on the faid twelfth day of Sep- 


tember, in the twenty-ſecond year of George the 


* Third, &c. with force, and arms, at the pariſh 


* aforefaid, within the liberty aforeſaid, in the county 
** aforeſaid, did unlawfully and feloniouſly counſel, 


6c 


aid, abet, and procure the ſaid Tſaac Votear and 
Thomas Deane to do and commit the ſaid felony 


Cc 


cc 


the ſtatute in ſuch caſe made and provided, and 
againſt the King's peace, his crown and dignity: 
AND THE JURORS AFORESAID, upon their oath 


4 


** aforeſaid, do further preſent, that the ſaid Iſdac 


ic 


Votear and Thomas Deane, after the twenty-fourth 
day of June, in the year of our Lord 1771, To wir, 


«ec 
«c 


** ſecond year aforeſaid, with force and arms, at the 


*© pariſh aforeſaid, within the liberty aforeſaid, in 


the county aforeſaid, one piece of falſe, feigned, 


£c 


ſimilitude of the good, legal, and current copper 
money of this realm called an Halfpenny, then 
and there unlawfully and feloniouſly did make 


10 


and coin, * the form of the ſtatute in ſuch 


5 d cc © caſe 


in manner and form aforeſaid, againſt the form of 


on the twelfth day of September, in the twenty- 


and counterfeit copper money, to the likeneſs and 
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„ caſe made and provided, and againſt the king 8 
e peace, his crown and dignity: AND THE JUROR 
© AFORESAID, upon their oath aforeſaid, do further 
e preſeitt, that the ſaid George Franklin and James 
© Scott, in form aforefaid, To wir, on the twelfth 
« day of September, in the twenty-ſecond year afore- 


_ « ſaid, did unlawfully and feloniouſly counſel, aid, 


abet, and procure the ſaid aac Votear and Thomas 
«© Deane to do and commit the ſaid laſt- mentioned 
i felony, in manner and form aforeſaid, againſt the 
form of the ſtatute in ſuch caſe made and pro- 
* vided, and > a the King's th his crown 
and dignity.” 

Taz priſoners were all convicted upon this indict- 
ment; and, on receiving judgment, they prayed the 
benefit of clergy, which was allowed them accord- 
ingly; and each of them were ſentenced to pay a 
fine of one ſhilling, and to ſuffer one year's 2 
ment in Newgate. 

Ox the 18th of October 1785, James Scott, one 
of the four priſoners, was convicted; with two other 
perſons, at the Old-Bailey, on the ſame ſtatute on 
which the former indictment had been founded, viz. 
11 Geo. 3. c. 40. for having counterfeited a farthing ; 
and being aſked what he had to ſay why judgment 
of death ſhould not be paſſed upon him, he again 
prayed to be allowed the benefit of the ſtatute. 

Bor THE CoUNSEL for the Crown filed a couN- 


_ TER-PLEA, ſtating that he was not intitled to the 


benefit of the ſtatute in ſuch caſe made and pro- 
vided, becauſe he the ſaid James Scott, by the name 
and deſcription of James Scott, late of the Liberty 
of the Tower of London, in the county of Middleſer, 
labourer, heretofore and before the ſaid felony was 

com- 


1785. 


Scorr's 
CAsE. 
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committed, at the delivery of the King's it pr 
Newgate, holden for the county. of Middleſer, at 
Juſtice Hall in the Old- Bailey, &c. on Wedneſday, 


oy 


ak 


cc 


cc 
cc 
cc 
cc 
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«c 
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«c 


f «cc 


«c 
cc 


«c 


cc 
«c 
cc 
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the ſixteenth day of October, in the twenty-ſecond 
1 of George the Third, &c. vas tried upon an 


indictment, for that one Iſaac Votear, late of the 


Liberty of the Tower of London, in the county of 
Middleſer, labourer, and Thomas Deane, late of 
the liberty aforeſaid, in the county aforeſaid, la- 


«cc 


bourer, after the twenty-fourtly day of June 1771, 


ro WIT, on the twelfth day of September, in the 


twenty-ſecond:year of George the Third, one piece 
of copper money of this realm, called an Half 


penny, unlawfully and feloniouſly did make, coin, 


and counterfeit: AND FOR THAT' the ſaid James 
Scott, before the ſaid felony laſt- mentioned was 
committed in form aforeſaid, ' To wrT, on the 


© twelfth day of September, in the twenty-ſecond 


year of George the Third, did unlawfully, fe- 
loniouſly counſel, aid, abet, and procure the faid 
IJſaac Votear and Thomas Deane to do aud commit 
the ſaid felony, in manner and form aforeſaid, 
againſt the form of the ſtatute in ſuch caſe made 
and provided, and againſt the peace of our faid 
Lord the King, his crown and dignity: Axy 
FARTUER, THAT the ſaid Jſaac Votear and The 
mas Deane, after the twenty-fourth day of June 
1771, To wir, on the twelfth day of September, 
in the twenty-ſecond year aforeſaid, one piece of 
falſe, forged, and counterfeit copper money, to 
the likeneſs and ſimilitude of the good, legal, and 


* current copper money of | this realm, called an 


Halfpenny, unlawfully and teloxibnſly did make 


and coms..Agy vu RKTH EAR chat o de Taid Janes 
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Scott, before the ſaid laſt-mentioned felony was 
committed, To WIT, on the twelfth day of Sep- 
tember, in the twenty-ſecond year aforeſaid, within 
the liberty aforeſaid, in the county aforeſaid, did 
unlawfully and feloniouſly counſel, aid, abet, and 
procure the ſaid T/aac Votear and Thomas Deane 
to do and commit the ſaid laſt- mentioned felony, 
in manner and form aforeſaid, againſt the form of 
the ſtatute in ſuch caſe made and provided, and 
againſt the peace of our ſaid Lord the King, his 
crown and dignity.” 


Tur counter-plea then proceeded to ſtate, © That 


the ſaid James Scott was thereupon convicted, and 
prayed that the benefit of the ſtatute in ſuch caſe 


made and provided nught be allowed to him the 


ſaid James Scott, and the ſame was allowed to him 


accordingly; and it was conſidered and adjudged 


by the ſaid Court laſt-mentioned, that the faid 


James Scott pay a fine of twelve-pence, and be 


impriſoned in the ſaid gaol of Newgate for the 
ſpace of one year; which the ſaid THOMAS SHEL- 
TON is ready to verify and prove by the record 
thereof; and that the faid James Scott, who ſtands 


' Convicted at the faid delivery of the King's gaol 
f Newgate now here holden at the faid city of 
London, is the fame perſon who was convicted at the 


ſaid delivery of the faid King's gaol of Newgate, 
holden for the county of Middleſer at Juſtice 
Hall in the Old Bailey, &c. on Wedneſday, the 
tixteenth of October, in the twenty- ſecond year, 
XC. and not another and different perſon.— 
WHEREFORE, fince the ſaid James Scott hath al- 


' reddy received the benefit of the ſtatute, and been 
| admitted to his clergy, the ſaid TuoMas SHELTON, 
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© for our ſaid Lord the King, prayeth judgment of 
{© the Court here, and that the ſaid James Scott may 
{© receive JUDGMENT t die according to law.” 


To this CounTER-PLEA the priſoner replied nul 
tiel record, and denied that he was the perſon named 


in the faid plea; = the n ue on this 
replication. 


Tax Sheriff return bs aJury ddr: and they were 


ſworn well and truly to try, whether the priſoner at 
the bar was convicted of the felony at the Old Bailey 
on Wedneſday, the ſixteenth of October 1782, and 
whether he is the ſame perſon that was then and there 
tried and convicted, and received the benefit of his 


_ clergy; the Court informing the priſoner that he had 


a right to challenge any of the Jurors before ___y 
were ſo ſworn. 


To prove that a James Scott had been convicted 


of the offence ſtated in the counter-plea at the Old 
Bailey, on Wedneſday, the ſixteenth of October 1789, 
the record of the firſt conviction was produced, which 
ſtated the ſeveral adjournments of the Seſſion of the 
Peace at which the indictment was found; the Juſtice 


before whom it was found; TuE INDICTMENT itſelf 


verbatim as before ſtated; the proceſs on the ſaid in- 
dictment, with the trial and conviction of the ſeveral 
perſons mentioned therein; that they ſeverally prayed 
the benefit of the ſtatute, which was allowed them, 
and judgment given againſt them reſpectively to be 
fined one ſhilling, and impriſoned one year in New- 
gate. ; 

Tu Counſel for the priſoner contended, 

Firsr, That the counter-plea was inſufficient, in- 


aſmuch as the indictment. therein ſtated differed ma- 


terially from the record of the indictment produced 
: 5 in 


COUN! 
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in evidence; and that THE TENOR of the indiment 
ought to have been correctly ſtated, the priſoner be- 
ing intitled to take advantage of all variances between 
the plea and the record. | 

SECONDLY, That even if it were not neceſlary to 
ſet forth the whole of the indictment according to 
its TENOR, yet that enough ſhould be ſtated to ſhew 
that the priſoner had been duly attainted of the 
former felony, which had not here been done, as no 
place was ſtated in the indictment, or ſet forth in the 
counter-plea, where the offence was committed, from 
whence the venue could appear; nor did it appear that 
the principal felons were convicted, without which 
James Scott, who was only char ged as an een 
could not have been duly convicted. | 

Tur Jury, on vird voce teſtimony being produced 
of the fact, found the idenity of the priſoner ; and 


the caſe was ſaved for the opinion of the TWELVE. 


Jupcts, whether the counter-plea was, in its preſent 
form, ſufficient to ouſt the priſoner of his clergy. 

Tur Jupcts were of opinion, that the objections 
vere not material upon the indictment to which the 
counter-plea was pleaded; that the defects in the 
original indiètment are matters of error not to be 
taken advantage of on this counter-plea; and that 
there was no material variance between the copy of 
the indictment proved and that ſet forth in the 
counter-plea. 
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Case 178 The Kixs againſt Joux HuenESs and Others. 


There muſt 'F urs was an indictment for BURGLARY with in— 


BEN Can z tent to ſteal, tried before MR. JusTicE WiLLEs at 


an entering the Old Bailey in December Seſſion 1785. 


to conſtitute 


burglary; IT appeared in evidence, that the prifoner had 
and the bored a hole, with an inſtrument called a centre-bit, 
breaking m 


be ſuch as through the pannel of the houſe-door, near to one 
Ky rar of of the bolts by which it was faſtened, and that ſome 
an opportu- pieces of the broken pannel were found within-fide 
14 the threthold of the door; but it did not appear that 
commit the any inſtrument, except the point of the centre-bit, 

intended fe- | : kt 
lony. or that any part of the priſoners' bodies had been 
within-ſide the houfe, or that the aperture made was 

in fact large enough to admit a man's hand. 
Tar Coon was clearly of opinion, That this was 
a ſufficient breaſking; but the doubt was, Whether 
it could poſtibly be conſtrued ſuch an entry as the 
law requires to conſtitute the crime of burglary? The 

point was argued by Counſel to this effect: 

For THE PRISONER. — Whatever notions may 
have prevailed upon this ſubject in times of high 
| antiquity, it has heen long eſtabliſhed in theory, 
| and confirmed by the uniform practice of ages, that 
there muſt be both a brealing and an entering to con 
ſtitute the crime of burglary. They are diſtinct and 
ſeparate acts; and * the words jregit et intrarit, 
ſays Lonp Harr, „are indiſpenſably neceſſary t. 


an indictment for this offence: for breaking withr. 


out entering, or entering without breaking, maße 
& 106 
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caſe is, Whether theſe acts can be ſaid to be com- 
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not burglary (1).” But the queſtion in the preſent 1785. 


Hanns 
plete, unleſs they are carried into ſuch a degree Of - Opus: 


effect as will afford to the burglar an opportunity of (1) 1 Hale, 


* j . Hir * 17 * 2 7 2 * . 5 50. 5 
committing the premeditated telony? In burglary, Haul. PC. 
there mult be a breaking in fact ; tor a mere breaking 160. _ alſo 
in conſtruction of law is not ſufficient (2); and un- fe 8 
til the paſſing of the 12 Ann. c. 7. an d@ual entry bon by 


E. Coke, 


into the houſe, ſubſequent. to aud by means of the 3 "Indie Ba 
breaking, was alſo required. There are, however, (2) 1 Hate, 
{ome caſes upon this ſubject, in which it mult be ac- 552. 
knowledged, that from an anxiety to preſerve do- re $87: 
meſtic fecurity facred and inviolate during the hours 
of night, the ancient principles of the common law 
reſpecting burglary, have been conſtrued with a lati- 
tude not uſual in queſtions of life or death; and it 
las been held, that the ſmalleſt degree of entry hat- 
ever is ſufficient to ſatisfy the law. Putting a hand, 
or a foot, or a piſtol. over the threſhold of the door, 
or a hook or other inſtrument through the broken 
pane, of a window (3), have been decided to be (3) So deter- 


3 1 „ mined in Hi- 
burglarious entries; but the principle of all - theſe lars Tran 


new determinations is, that there has been ſuch a 26 Eliz. 


And. 
previous breaking of the caſtle of the proprietor, as TOY ml Tas 


to render his property inſecure, by affording to the 
burglar an opportunity to commit the projected 
felony, of whatſoever kind or deſcription that felony 
may be. By the introduction of ſuch effective mem- 


bers of the body as the hand or the foot, it is clear 
that there mult be an opportunity afforded of taking 


out property, and therefore ſuch entries are held 
lufficient. By the introduction of a piſtol, terror is 


applied to the true man, and the property 18 taken 


by means of fear. And 1 in thoſe caſes where an in- 
9 Se 8 6 3 ſtrument 
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ſtrument has formed any part of the queſtion, it has 
- always been taken to mean, not the inſtrument by 


which the breaking was made, but the inſtrument, 
as a hook, a fork, or other thing by which the pro- 
perty was capable of being removed, introduced ſub- 


| ſequent to the act of breaking, and after that eſſential 


preliminary had been fully completed. Suppoſe the 
brick-wall 'of a houſe to be broken with a pickaxe, 
and that part of the pickaxe had in the violence of 
breaking been within-ſide of the houſe, could this 
have been held an entry to ſteal ? 

Ix the preſent caſe, the introduction of the inſtru- 
ment is part of the act of breaking, but it is im- 
poſſible to conceive that it was introduced for the 
purpoſe of purloining property, for it is incapable of 


performing ſuch an office. It was uſed for the pur: 


poſe of breaking into the domicile of the proprietor; 
and if the breaking it effected had enabled the pri- 
ſoners by any poſſible means to have taken goods 
through the aperture, that branch of the offence 


would moſt certainly have been complete; but as no 


property has been proved to lie near the hole, ſo as 
to be removed by means of a hand, hook, or other 
inſtrument, the degree of breaking itſelf ſeems in- 
ſufficient. The caſes that have been mentioned of 
entries by a hand, or a foot, or a piſtol, all pracced 
on the idea that the breaking had been previouſly 


completed, and are confidered as acts of dominion 


acquired by the breaking aver the property of the 
owner; but there is not a caſe which has yet gone 
the length of determining, that the introdüction of 
an inſtrument in the act of breaking ſhall fatisfy the 
two acts which the law requires, vis. a breaking ta 


obtain 
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obtain dominion over the property, and an _— 178 3; 
to ſteal it. — 
Tas priſoners were acquitted of the felony ; ; but N 


| CASE. 
they were detained and convicted at Hicks's Halt of 
the miſdemeanor. | | 
| | 1786. 
| 8 — — 
Joux RusToxN's Caſe. Cass 179. 


AT the Old- Bailey January Seſſion 1786, on the A witnefs, 


though ge 
trial of William Bartlet for ſimple grand lareeny, and = 4 


John Ruſton, a man mutus et ſurdus d nutivitate, w was — be ſworn 


give 
produced as a witnefs on the part of the Crown. evidence on 


an indict- 
Man THA RUS TON his ſiſter being examined on the eee, 


wir dire, it appeared that ſhe and her brother had lony, if in- 

been for a ſeries of years enabled to underſtand each 3 

other by means of certain arbitrary ſigns and mo- veyed to, and 
received 


tions, which time and neceſſity had invented be- from him by 


tween them. She acknowledged that theſe ſigns and weans 5 
motions were not ſigniſicant of letters, ſyllables, ag 
words, or ſentences, but were expreſhve of general gee the caſe 
propoſitions, and intire conceptions of the mind; ng 
and that the ſubjects of their converſation had in O. B. May 
general been confined to the domeſtic concerns and Y 1787. 
tamiliar occurrences of life. She believed, however, 
that her brother had a perfect knowledge of the 
tenets of chriſtianity, and was certain that ſhe could 
communicate to him true notions of the moral aud 
religious nature of an oath, and of the temporal dan- 
gers of perjury. 

Ir was objected by the priſoner's Counſel, that al- 
though theſe modes of conveying intelligence might 
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1786, be capable of impreſſing the mind with ſome ſimple 
ideas of the exiſtence of a God, and of a future ſtate of 

RusTon's 
Cazz, rewards and puniſhments, yet they were utterly in- 


capable of communicating any perfect notions of the 


| vaſt and complicated ſyſtem of the chriſtian religion; 
tun ber and therefore the witneſs could not with propriety be 
Atk. 50. the ſworn upon the Holy Goſpels (1). The dithculty of 
EL. arraigning a man for perjury whom the law preſumes 


Mr. Peakes, to be: an ideot, and who is confequently incapable of 
nife prius 11, E 


and Rex v. being inſtructed in the nature of the proceedings 
Gilham, E- againſt him, was alſo urged againſt the admiſſibility 
pinaſſe, N. P. 

285. of the witneſs. - | 
Mr. J. Heath. Bur THE Cour over-ruled the objection ; and 


John Ruſton was ſworn to depoſe © the truth,” &c. 
| | 


and Martha Ruſton ** well and truly to interpret to 


% John Ruſton, a witneſs here produced in behalf of 
the King againſt William Bartlet, now a priſoner 
at the bar, the queſtions and demands made by 


5 « the Court to the ſaid John Raton, and his anſwers - 


made to them.” 


Iux priſoner was found guilty, and received ſen- 
tence of tranſportation for ſeven years. 


Cask 180. -- The K1xG againſt GEORGE CHARLEWOOD. 


To conſtitute Ar the Old Bailey in February Seffion 1786, 
rs, iy . George Char lerwood was indicted before MR. J USTICE 


—_ * GouLD, preſent Mr. BanON PERRYX, for feloni- 
exiſt in the 

mind at the time the property is obtained; for if it be obtained by fair contract, 
and afterwards fraudulently converted, it is no  feleny. If, however, a fraudulent con- 
verſion take place after the privity of contract is determined, it is felony, 


— 
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gelding, price five pounds, the Property of Jolm - 


deſcribed in the indictment was accordingly delivered _ 
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ouſly ſtealing, on the 4th day of October 1785, a bay 1786. 


CHARLE- 


Hou ſeman. WOOD's Cas. 


Tur proſecutor was a liver v-ſtable Leenged in Crown- 
fireet, St. Ann's, Soho. On the 4th October 1785, 
the priſoner, who was a poſt- boy, applied to him for 
a horſe in the name of a Mr. Eley, ſaving, that there 
was a chaiſe going to Barnet, and that Mr. Eley 
wanted a horſe to accompany the chaiſe, to carry a 
ſervant, and to return with the chaiſe. The gelding 
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to him by the proſecutor's ſervant. The priſoner | ! 
mounted the, horſe, and on going out of the ſtable- 
yard he met a friend of his, who aſked him, where ” 
he was going? to which he replied, that he was go- 
ing no further. than Barnet. He accordingly pro- | = 
cceded towards Tottenham-court-road, which leads 6 
to Barnet, and alſo, though in ſome degree cir- | 
cuitouſly, to My. Eley's houſe. This tranſaction 
took place about nine o'clock in the morning, and 
between three and four o'clock in the afternoon of the : 
{ame day the priſoner ſold the gelding to one Nobert 
Sugden, at the Black Horſe, in Leman-/treet, Good- = 
man's Fields. The knees of the horſe were terribly 
broke, one of them running blood, and the horſe 
appeared to have been ridden very hard. The price 
for which the prifoner ſold the horſe, with the bridle 
and ſaddle included, was one guinea and a half: the 
purchaſer almoſt immediately afterwards ſold them to 
one Johnſton for two pounds fifteen ſhillings. 
Tur Court to the Jury. The J UDGES, in the 
caſe of one Pears (1), under circumſtances ſimilar (1) Ante, . i 
P- 253, Caſe [1 
to the preſent, have determined, that if the Jury be 105. = 
ſatisfiecd 
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A 1786. ſatisfied by the facts proved, that a perſon, at the 
ere time he obtains a horſe, means to convert it to his 
woor*s Case, Own uſe, it is felony. But between the law of that 
caſe and the preſent, there is a diſtinction ſo nice, 
that it may ſeem to common underſtandings like 
ſplitting a hair. As this diſtinction, however, is 
adopted by the law, it is my duty to ſtate it to you. 


If therefore you ſhould think that the prifoner, at the 


BH | time he came to hire the horſe for the purpoſe of go- 
1 ing to Barnet, really intended to go to Barnet, and 
proceeded, as it appears by the evidence he did, on 

his way to that place, it will certainly not be a fe- 

13 Edv. 4: lonious taking; for to conftitute this ſpecies of fe- 
js <> AM 129. tony, you muſt look to his iutention at the very mo- 
ment when he obtained the gelding : and therefore 

if he really intended to go to Barnet, but finding 

himſelf in poſſeſſion of the horſe, afterwards hatched 


the idea of converting it to his own uſe inſtead of 


There is, however, another point for your conſidera- 
tion; for although he really went to Barnet, yet he 

was obliged by the contract to deliver the gelding to 
1 the owner upon his return to London; and therefore, 
. if you think that he performed the journey, and re- 
| turned to London, and inſtead of delivering the 
gelding to the owner converted it, after ſuch return, 


. t end and 1 of hiring the horſe would be 
1 then over. 

z Taz Jony found the 8 Gurrrv upon the 
firſt point—That at the time he hired the horſe he had 
an intention to ſteal it; and this finding bringing the 

caſe 


_. proceeding to the place to which the horfe was hired 
to go, it will not amount to a felonious taking. 


to his own uſe, he is thereby guilty of felony ; for 
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caſe preciſely within the reaſon of the determination 1786. 


in the caſe of the The King v. Pears, the Court 

HARLE=- 
thought the point too clear to ſave the caſe, and the woop'sCare. 
priſoner received ſentence accordingly. 


Davip MitproNE's Caſe. | Casr 181. 


Ar the Old Bailey in February Seſſion 1786, A Scotch co- 
David Mildrone was produced as a witneſs on the hangs nv 
trial of Chriſtiana Fitzpatrick, for larceny. IIe evidence in a 


ſtated to the Court that he was a North-Briton, and fem genl Pra- 


ſecution, on 

that the way of ſwearing in Scotland was not ton ſworn 
according to 

kiſs the book. x the cuſtom of 
Ms. Jusrrex GovLy ſaid, that on the trial of the 6 


Rebels at Carliſle in the year 1745, finding it to be the book. 


the ceremony of a particular ſect, he admitted a wit- 


neſs to ſwear by the form of holding up his hand, 


without touching the book or kifling it; and that he? CRY ; 
afterwards reforvid the cafe to the opinion of the Stra. ris 


rwWELVE Jo pers, who determined that the witneſs . 2 Ca. Ab. 
was leg gally ſworn. | 1 Atk. 21. 
Uryov the authority of this cafe David Mildrone on Per, 390. 
was fworn by Thomas Shelton, Eſq. Clerk of the Ar- 
raigns, in the following form: 
“Vo ſwear, according to the cuſtom of your ged Quere, 
** country, and the religion you profeſs, that the 3 
« evidence you ſhall give between our Sovereign form of 
„ Lord the King and the priſqner at the bar, ſhall _— 
* be the truth, the whole truth, and nothing but venantor. 
the truth, ſo help you God.“ 


Tux priſoner was eonvieted _ | 


The 
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Cask 182. The KING aguin/t WILLIA 


E o 


— „ £4 3 Y 


M WINE. 
If a parcel ' Ar the Old-Bailey "M April Sefficn 1786, 7 


be accident- jj - 3 | 
ally left in a/Fynne was indicted before Mr. BARON Eyre, for 


2 3 ſtealing a deal-box, containing a quantity of wearing- 
coach, an 


the coach- Apparel and two bonds, the property of Francis I el- 
man inſtead den, Eſq. 5 : 


of reſtoring 8 : | | 
it to the Tum priſoner was a Hackney-Coachman, and was 
NET de- called from his ſtand between fix and ſeven o'clock 
it, | | 


open it, de- On Sunday evening, the 9th April-1786, | to con- 

4 vey the proſecutor from Oſßborne's Hotel, in the 

and borrow Adelphi, to No. 9, Orchard-ſtreet, Portman-ſquare. 
money on the 1 

reſt, ke is Among ſeveral trunks and packages which were put 

ng of fe- into the coach was the box mentioned in the indict- 

x ment. On arriving at the proſecutor's lodgings in 

Orchard-ſtreet, the proſecutor's ſervant took all the 

articles out, of the coach except this box, which re- 

mained under one of the ſeats. The priſoner. re- 

ceived his fare, and drove away. In a minute or 

two after he was gone the box was mifſed: the proſe- 

cutor called out to his ſervant to inform him that it 

had been left in the coach; ran down ſtairs with all 

0 poſſible expedition into the ſtreet after the coach, but 

it was gone; and all poſlible means were. uſed that 

day to diſcover it, but without ſucceſs. Hand-bills 

were diſperſed the enſuing morning, and advertiſe— 

ments inſerted in the public prints, offering a reward 

to any perſon who ſhould bring home the box. Two 

days afterwards two perſons called at the proſecutor's 

houſe in Orchard-ſlreet, and deſired to {peak with 

the gentleman who had loſt the box; but he not 

| : | hap- 
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happening to be at home, they left a deſcription of 1784. 
the coach in which it had been left, and the nick- 
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name of the coachman. In conſequence of this in- * 

formation the proſecutor went the next morning to 
: the Coach-office, and found the number of the coach 
. from the nick-name of the coachman; and on the 1 
| __ Thurſday following, as the proſecutor was going 8 
: along Holborn, he diſcovered both the coach and ? 
coachman waiting at a door for his fare, and imme- 1 
5 diately took him by the collar; when the prifoner f 
: fad, © Sir, I and my wite were at your houle this 4 
5 very day with the box, but I did not leave it, be- - | 
: ** caute no perſon was at home to pay the three | 
| guineas you offered for finding it; and wanting | 
g money very much, I have carried it to one Michael | 
£ Mitcliel, a Jew, who lives at No. 5, New Caſtle- - 

e fireet, Whitechapel.” The profecutor and” the F 
- priſoner went together immediately to the Jew's : 4 
| houſe. The Jew produced the box; but on exa- _ | 
I mination it was found uncorded, with the haſps 7 
: forced off; and two bonds, with the papers out of | 
2 ſeveral pocket-books, and ſeveral of the artictes men- 2 
+ tioned in the indictment, were miſſing. The pri— Fi 
1 toner acknowledged that he had uncorded the box, | 
1 and looked at ſome of the things, but denied having fi 
i taken any of them away. He alſo acknowledged 1 
N having borrowed eight fhillings of the Jew's wife, | 
z when he left the box that morning in her cuſtody. | 
F Ihe prifoner accuſed the Jew of having burned the 1 | 
# bonds. The Jew retorted the ſame charge upon the | 
5 pPritoner. But on their being taken to the Public, 5 | 
+ __ oftce in Jow-ftrect, the coachman was committed [4 
t 9 Ds . for | | | 
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1786, for trial, and the Jew bound over to give evidence 


Wrnnz' againſt him. / 
Cask. Taz learned Ju po obſerved, that as the priſoner 


had not originally taken poſſeſſion of. the property 
himſelf, but had had it thrown upon him by the 
negligence of the proſecutor, in leaving the box be- 
hind him in the coach, no felonious intention could 
be ſuppoſed to exiſt in his mind at the moment the 


(i) See] property was firſt acquired (1); and although the 


Charle- . 5 . 
N aſe, ſubſequent circumſtance of his keeping it till it was 


ante, p. 456, advertiſed was a breach of moral duty, it could not 
Caſe 180. 
of itſelf be legally conſidered as a criminal con- 
verſion. He therefore directed the Jury, that if they 
thought the priſoner had detained the box merely in 
the hope and expectation that a reward would be 


offered for its reſtoration, and that he meant then 


to return it to its right owner, they ought, to acquit 
him; but that, on the other hand, if they were in 
their conſciences perfectly ſatisfied that he had un- 
corded the box, not merely from natural though 
idle curioſity, but with an intention to embezzle 
any part of its contents, and that he had actually 
taken the goods mentioned in the indictment, it 
would become a matter of legal conſideration, whe- 


ther a perſon ſo guilty ſhould not be reached as a 


felon * 

Tux Jury found the priſoner GuiLTy ; but the 
judgment was reſpited, and the caſe ſubmitted to the 
opinion of the TWELVE JUDGES. 

Ix the July Seſſion following the priſoner was put 


to the bar, and informed by the Recorpes, that 


his caſe had been conſtdered by the Ju DES, and 
that 


CASES IN CROWN LAW. 


that they approved of the verdict the J ury had 
given. 
HE received ſentence of tranſportation for ſeven 


years (a). 


3 


(a) At the Old-Bailey in January Seſſion 1789, John Sears was 
indicted before Mx. JusTics AsnRHURsT, for STEALING a parcel 
of callico, and other things, the property of Sarah Dixon. The 
proſecutrix hired the priſoner, who was a hackney-coachman, to 
drive her from her houſe in Mancheſter-Buildings to a linen- 
draper's in Oxford-road, where ſhe purchaſed the articles named in 
the indictment. They were tied up in a parcel, and put into the 
coach. The priſoner drove back to Mancheſter-Buildings, and 
the proſecutrix, on getting out of the coach, ordered him to give 
the parcel to her ſervant; but he neglected ſo to do. She went 
into the parlour to ſpeak to company, and in about two minutes 
returned to the ſtreet-door, where ſhe ſaw the coach- door ſhut, and 
the window up; and after giving him three ſhillings, which was 
ſixpence more than his fare, becauſe he had driven expeditiouſly, 
he drove away. The things were advertiſed, and a reward offered 
to any perſon who ſhould reſtore them; but without effect. A few 
days afterwards the proſecutrix met the priſoner; but he denied all 
knowledge of her perſon, or of the things, or of his ever having 
had ſuch a fare, and ſaid that he had only driven the coach two 
days. The goods, however, were traced to the priſoner's poſ- 
ſeſſion, and the parcel had been opened. The priſoner on his de- 


| fence acknowledged that he had driven the proſecutrix from 


Mancheſter-Buildings to the linen-draper's, and back again, but 
he denied that ſhe ever deſired him to deliver the parce] to her 
ſervant. Upon this evidence he was convicted of: FeLoxy, and 
received ſentence of impriſonment for fix months, by virtue of the 


ſtatutes of 5 Anne, c. 6. and 19 Geo. 3. c. 74. ſ. 3. 


The 
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N ws | The Krxo au Cuanrzs W 
A variance Orp. BAILEY May Seſſion 1786. This was an 


on the 13 


Geo. z. c. 56. indictment on the ſtatute 13 Geo. 3. c. 56. for re- 
between a moving from one ſilver knee-buckle to another ſilver 
Lion rampant 


and a Lion knee-buckle certain ſtamps, marks, and impreſſions; 
2 pre to wit,” the King's head and the Lion rampant; with 
intent to defraud the King, againſt the ſtatute, &c. 
Ox producing the ſilver knee-buckle in evidence, 
it appeared, that the mark was a Lion paſſant. mitead 
of a Lion rampant; and THE COURT held the vart- 

ance fatal. | 


END OF THE FIRST VOLUME, 
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